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Introduction

On September 23-24, 2021 the 20th annual conference of the International
Center of Public Finance and Tax Law Research was held in Kazahstan. Previous con-
ference of the Center, formerly “Center for Information and Organization of Public
Finance and Tax Law Research of the Countries of the Central and Eastern Europe”
took place in Bialystok (2002), Brno (2003), Vilnius (2004), Kosice (2005), Grodno
(2006), Voronezh (2007), Paris (2008), Lviv (2009), Prague (2010), Gyor (2011),
Bialystok (2012), Omsk (2013), Mikulov (2014), Kosice (2015), Biatystok (2016), Vil-
nius (2017), Prague (2018), Grodno (2019), Budapest (2020). More information on
the Center and its scientific activity can be found at the website www.centeroffinance.
org.

The conference in 2021 was co-organized by the Caspian University, Adilet Law
School. Due to the COVID-19 reasons, the conference had a hybrid (traditional and
online) character. This monograph comprises the papers presented during this con-
ference.

The topic of the conference was public investments. Public investments consti-
tute a significant part of public finance understood as processes of collecting public
revenues and spending public expenditure. Public investments, understood broadly,
cover road infrastructure, housing, agriculture, ecology, healthcare, defence, edu-
cation, or employment support. Without public investment, there is no stable func-
tioning of the state and its sustainable development. Public investments require
appropriately shaped legal regulations. This book, being on the carrefour of the finan-
cial and civil law, contains articles on this subject.
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Improving the Procedures for Concluding Transfer Pricing
Agreements in Russia and Kazakhstan:
a Comparative-Legal Analysis

Abstract: The article provides a comparative analysis of the procedure for considering and concluding
transfer pricing agreements in the countries of the Organization for Economic Cooperation and
Development, the Russian Federation and the Republic of Kazakhstan. The issues of determining the
parties to the transfer pricing agreement, introducing amendments and additions to them, the timing
of the final decision on the application of entrepreneurs to conclude an agreement, as well as the list of
documents required for its signing are to be investigated. The discussions of civil scientists regarding
the interpretation of the nature of agreements on pricing, namely, referring them to one of the types of
tax control or to a contractual form of regulation of relations in the field of taxation have been studied
and reflected. The positive and negative aspects of transfer pricing agreements for the state and business
have been identified. It is noted that pricing agreements can help achieve a balance of public and private
interests, neutralize the negative aspects of the use of transfer prices, including reducing numerous
disputes and litigation between entrepreneurs and government agencies. Proposals were made to amend
and supplement the legislation on transfer pricing in Russia and Kazakhstan in terms of improving the
procedure for concluding transfer pricing agreements for tax purposes.

Keywords: transfer price, transfer pricing, transfer pricing agreement, transaction, business and tax
risks

Introduction

The latest world events related to the collapse of oil prices, the announcement
of a pandemic, etc., should trigger the search for new solutions to the problems of
the economy and trade. In these realities, attention should also be paid to the is-
sues of transfer pricing, which is understood as the process of formining the price in
state-controlled transactions. In addition, in recent years, this institution has increas-
ingly attracted the attention of state bodies and the public, who tend to believe that it
is used exclusively to minimize taxes.

It is believed that the statement about the use of transfer prices by companies
solely for the purpose of tax evasion or minimization is erroneous. Sharing the opin-
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ion of Grundel L.P,, we believe that they (transfer prices) act as a tool for rational
planning of the company’s activities and their use is not a violation of the law [Grun-
del 2014, p. 160].

One of the ways to resolve conflicts of application of transfer prices are pricing
agreements.

In this regard, we analyzed the legal norms governing the conclusion of transfer
pricing agreements in Russia and Kazakhstan in order to identify conflicts and gaps
in this area, as well as develop proposals for their improvement.

In the course of the study, general scientific (analysis, synthesis and a systematic
approach) and special (formal legal, historical legal, comparative legal) methods of
cognition were used.

The theoretical basis was the work of scientists in the field of civil, business, fi-
nancial and other branches of law.

Research Results

It has been established that an agreement on the application of transfer pricing is
concluded between the business entity and the tax authority on the procedure for for-
rmining prices in controlled transactions. Its essence lies in the fact that the parties
reach an agreement on the methods and sources of pricing used in transactions, in
connection with which the likelihood of disputes and penalties is reduced [Volvach
2014, pp. 6-7].

It is especially productive for businessmen to sign these agreements in the ab-
sence of the necessary information about market prices in open sources of informa-
tion, the uniqueness of their products and services provided, as well as when setting
prices in foreign trade transactions.

The latter is due to the fact that agreed prices for international transactions min-
imize disputes in two or more jurisdictions at once.

One of the advantages of pricing agreements is the ability of firms to forecast
taxes, reduce the level of application of sanctions, and simplify tax and financial
planning. In addition, the state budget has a guarantee for a certain amount of tax
revenues and investment growth. An additional positive effect for business and gov-
ernment agencies is the savings in time and effort spent on providing a reasonable
position on pricing.

However, there are certain difficulties for the state in the application of transfer
pricing agreements. So, according to Grundel L.P, these difficulties include: the need
to make decisions that are significant for the interests of the budget; establishing rela-
tions with tax authorities of other countries (in the case of bilateral agreements), etc.
[Grundel 2013, pp. 48-54].

14
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In turn, as noted by Goncharenko L.I. and Vishnevskaya N.G., there is a high
degree of risk of errors by officials when signing pricing agreements, since the deci-
sion to conclude it is made on the basis of predicted data on the compliance of future
prices with market levels and taxes that will be charged in subsequent years [Goncha-
renko and Vishnevskaya 2015, p. 118].

There is an ambiguous attitude towards this institution in the legal doctrine.
One group of researchers explains the nature of the agreement as a contractual form
of regulation of relations in the field of taxation (Mukhamadeeva G.A., Shestakova
E.V, Starilov Y.N., Davydov K.V,, Ershova I.V,, Demin A.V,, Barulin S.V. and oth-
ers). Supporters of a different interpretation of the essence of the pricing agreement
mechanism see in it one of the forms of (preliminary) tax control of transfer pricing,
mediated through the concept of an agreement, which does not provide for the estab-
lishment of obligations through a contract and is unequal to it (Kopina A.A., Tyutin
D.V. and etc.) [Cherezov 2019, pp. 109-110]. In general, a compromise point of view
is not excluded, according to which the transfer pricing institution is complex, har-
moniously combining the norms of private and public law. This point of view has a
right to exist.

At the same time, in the countries of the Organization for Economic Cooper-
ation and Development (hereinafter - OECD), the institution in question has been
successfully functioning for a long time. For example, the legislative possibility of
concluding pricing agreements has existed in the USA and Australia since 1991, in
the UK since 1999, Poland since 2006 [Grundel and Pinskaya, 2012, p.112.], Hun-
gary since 2007, etc. In OECD countries, the subject of a pricing agreement can be an
enterprise (companies) of any category (small, medium or large business), including
non-residents (Great Britain, Czech Republic, Poland), and the agreements them-
selves are divided into unilateral, bilateral and multilateral (in Hungary, Canada, Po-
land, The USA, Czech Republic they apply all 3 types of agreements). Moreover, a
simplified procedure for concluding preliminary agreements on pricing is widely ap-
plied to small and medium-sized enterprises (in the USA since 1996, the Nether-
lands since 2004, Canada since 2005, Germany and France since 2006, Australia since
2011, South Korea since 2015, etc.). Typically, the documentation requirements are
lower than those in the normal pricing agreement process, and the cost of entering
them is also lower [Kornienko, Minina, Korolev, Mitrofanova and Pushkareva 2021].

In most of these countries, the maximum duration of pricing agreements is up
to 5 years (Hungary, Germany, Israel, Canada, Poland, France, Sweden). In addition,
some countries impose fees for considering applications from entrepreneurs to con-
clude pricing agreements and / or making changes to them, which depend on the tax-
payer category (the USA, France), type of agreement (Hungary) or transaction value
(Poland). However, it is also practiced to establish a fixed amount of fees (Germany,
Canada, Mexico, Czech Republic, Sweden) [Grundel 2021].
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Note that the first pricing agreement was signed almost 30 years ago, back in
1991 in the United States. It was concluded between the United States, Australia
and the Apple computer concern with the aim of settling prices in relations with the
Australian subsidiaries of the company. Subsequently, similar agreements were con-
cluded with Canada (1993) and Singapore (1995). This program is called “Advanced
Pricing Agreements” [Kostikova 2008, pp. 53-56].

In general, it should be especially noted that the issues of consideration and con-
clusion of pricing agreements in OECD countries are resolved in almost the same
way, since this is provided for in the rules of the international organization them-
selves, as well as in international legal procedures [Kornienko, Minina, Korolev, Mit-
rofanova and Pushkareva 2021].

Another example: in the countries of the Eurasian Economic Union (hereinafter
referred to as the EAEU), the practice of concluding pricing agreements is also grad-
ually being introduced (in Kazakhstan since 2008, Russia since 2012, Belarus since
2019). Let’s consider the experience of Russia and Kazakhstan on such agreements.

Kazakhstan was the first among the EAEU countries to provide for the possibility
of concluding agreements on the application of transfer prices, which was enshrined
in 2008 in the Law of the Republic of Kazakhstan “On Transfer Pricing” (hereinafter
— the Law of the Republic of Kazakhstan No. 67-1V) [Kazakhstanskaya Pravda 2008].
Currently, the rules for concluding an agreement on the application of transfer pric-
ing, adopted in 2011 [Kazakhstanskaya Pravda 2012], are also in force (hereinafter -
the Rules of November 24, 2011).

In Russia, the practice of signing pricing agreements has been in effect for 9 years.
So, from January 1, 2012, the Federal Law of July 18, 2011 No. 227-FL “On Amend-
ments to Certain Legislative Acts of the Russian Federation in Connection with the
Improvement of the Principles for Determining Prices for Tax Purposes”. The spec-
ified act has supplemented the Tax Code of the Russian Federation (hereinafter —
the Tax Code of the Russian Federation) with a special section V.1 “Interdependent
Persons. General provisions on prices and taxation. Tax control in connection with
transactions between related parties. Pricing Agreement” [Belykh 2011, pp. 2-10].

These innovations and the signing of the first pricing agreement between OJSC
NK Rosneft and the Federal Tax Service of the Russian Federation in 2012 (herein-
after referred to as the Federal Tax Service of the Russian Federation) attracted close
attention of foreign experts, who indicated the possibility of further development in
Russia international principles of transfer pricing [Kostin 2013, pp. 67-68]. Never-
theless, today the rules for concluding pricing agreements in Russia and Kazakhstan
do not allow considering them as a risk minimization tool available to a wide range
of entrepreneurs. In particular, according to the Tax Code of the Russian Federation,
only the largest Russian taxpayers are given the opportunity to conclude agreements
on pricing (Article 105.19 of the Tax Code of the Russian Federation). According
to Kuzmin D.V,, this is due to the fact that “transfer pricing is used in most cases by
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vertically integrated structures, and the total amount of taxes and proceeds from the
sale of goods, works and services allows them to be classified as the largest taxpayers”
[Kuzmin 2021] (by order of the Federal Tax Service of the Russian Federation of May
16, 2007 No. MM-3-06 / 308 approved the criteria for classifying organizations - le-
gal entities as the largest taxpayers).

Representatives of foreign companies operating in Russia are also deprived of
the right to conclude agreements on pricing following the example of Russian or-
ganizations. Moreover, in relation to permanent establishments of foreign compa-
nies, the amount thresholds that are in effect when controlled transactions of Russian
companies are detected (Article 105.14 of the Tax Code of the Russian Federation)
[“Collection of Legislation of the Russian Federation” 1998] are not formally applied.
Consequently, all transactions made by them with all the ensuing consequences can
fall under their control. This fact leads to the complication of doing business on the
territory of the country and significant labor costs both within the representative
offices themselves and within the Russian organizations cooperating with them. In
short, the investment attractiveness of the country is decreasing.

In turn, in Kazakhstan, any entrepreneur potentially has the opportunity to con-
clude a pricing agreement for controlled transactions. This also applies to non-res-
idents - permanent representative offices of foreign companies. This conclusion
follows from the following norms.

According to Article 5 of the Law of the Republic of Kazakhstan No. 67-1V, the
parties of the transaction or members of an international group have the right to con-
clude the agreements under consideration. In this case, a participant in a transac-
tion means an individual or legal entity that has entered into a controlled transaction
(clause 16 of Article 2 of the Law of the Republic of Kazakhstan No.67-1V). As you
can see, the legislator does not endow the transaction participant with any additional
features, including the presence of residency. Also, the right to conclude an agree-
ment is granted to a member of an international group, which may include non-resi-
dents of Kazakhstan, but who carry out entrepreneurial activities in the state through
a structural unit, a permanent establishment (clause 30-1 of Article 2 of the Law of
the Republic of Kazakhstan No. 67-1V). Among other things, the authorized bodies
do not have the right to refuse an entrepreneur to conclude an agreement due to the
lack of residency or other characteristics of the business (clause 6 of the Rules of Oc-
tober 24, 2011).

It should be noted that in Russia there is a possibility of concluding unilateral
and bilateral agreements. The difference between these agreements is that the exec-
utive authority of a foreign state participates in the “bilateral” ones [Kostin 2013, pp.
67-68]. However, in Kazakhstan it is still possible to conclude only unilateral agree-
ments. The fact that Kazakhstan has not provided practical procedures for the appli-
cation of the existing conventions on the elimination of double taxation and in terms
of transfers also speaks against the Kazakh legislation on transfer pricing.
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Also, according to Russian legislation, a pricing agreement is concluded only
in relation to one transaction or a group of similar transactions (clause 1 of Article
105.21 of the Tax Code of the Russian Federation) [“Collection of Legislation of the
Russian Federation’, 1998]. But the legislator does not answer the question of what
is meant by a transaction. At the same time, in the notification of controlled trans-
actions, in order to apply the transfer price control rules, each delivery is reflected,
drawn up in a separate primary document (consignment note or act). When applying
this approach, it is obvious how significantly, in the presence of several heterogene-
ous transactions, the costs of the enterprise for the conclusion of these agreements
can increase. In turn, in Kazakhstan, the legislator does not specify the number or
types of transactions for which the considered agreements are concluded.

So, we can formulate the following conclusion: the procedure for concluding an
agreement on pricing in Russia and Kazakhstan provides for the entrepreneur to pro-
vide a large package of documents.

Since 2021, in Russia, the list of documents that must be attached by the tax-
payer to the pricing agreement has been reduced from 8 to 6 points (clause 1 of Ar-
ticle 105.22 of the Tax Code of the Russian Federation) [“Collection of Legislation
of the Russian Federation” 1998]. So, according to the Federal Law “On Amend-
ments to Part One of the Tax Code of the Russian Federation (in terms of improving
tax control over prices and the procedure for concluding an agreement on pricing
for tax purposes)” dated February 17, 2021 No. 6-FL, this list has been reduced to
6 points (copies of constituent documents and certificate of state registration of a
taxpayer were excluded) [“Official Internet portal of legal information” 2021]. How-
ever, it still remains open, which actually gives the tax authority the opportunity to
leave at its own discretion the decision on whether the documents were submitted
in full (clause 1, clause 8, Article 105.22 of the Tax Code of the Russian Federation).
As a result, this circumstance may serve as the basis for refusal to sign the agreement
(clause 8 of Article 105.22 of the Tax Code of the Russian Federation).

In Kazakhstan, the list of documents to be submitted consists of 10 items, but it
is closed (clause 3 of the Rules of October 24, 2011). However, some of the requested
documents are in the possession of the tax authorities. This applies, in particular, to a
certificate or certificate of state registration (re-registration) of a legal entity.

Further, we note that the legislation of Russia and Kazakhstan provides for the
same period of validity of the pricing agreement equal to 3 years (Article 105.21 of
the Tax Code of the Russian Federation; clause 5 of the Rules of October 24, 2011).

Unlike Kazakhstani legislation, in Russia, an entrepreneur, subject to all the con-
ditions of the pricing agreement, has the right to apply to the authorized body with
an application to extend the validity of the pricing agreement for no more than two
years (Article 105.21 of the Tax Code of the Russian Federation). Considering the
complexity and cost of the process of signing a pricing agreement, it is considered to
be positive that there is a possibility of extending its validity period. By the way, in in-

18



Improving the Procedures for Concluding Tranfser Pricing Agreements in Russia and Kazakhstan...

ternational practice, the maximum duration of such agreements is usually 5 years (in
the USA - 6 years).

At the same time, it is difficult to predict and take into account possible changes
in the price structure and pricing policy, which are influenced by both internal and
external factors. As noted by Olofinskaya Y.P, fluctuations in the market price level
can be triggered by changes in the geopolitical situation, exchange rate, production
conditions, and so on. Therefore, a fixed price for several years is too risky. In this
connection, the law should provide for the conditions and circumstances of amend-
ing the pricing agreements [Olofinskaya 2014, p. 56]. The above is formulated in
clause 12 of Article 105.22 of the Tax Code of the Russian Federation. However, there
is no such rule of law in the legislation of Kazakhstan.

There are many questions regarding the timing of consideration of applications
for signing agreements. In Russia, the tax authorities have the right to consider ap-
plications from entrepreneurs for concluding pricing agreements for up to 6 months
(clause 4 of Article 105.22 of the Tax Code of the Russian Federation). In this case,
the data period can be extended up to 27 months. In turn, in accordance with clause
3 of the Grounds and the procedure for extending the period for considering an ap-
plication for concluding a pricing agreement for tax purposes and the documents at-
tached to it (approved by order of the Federal Tax Service of Russia dated March 26,
2012 No. MMB-7-13 / 182 @) list the grounds for extending the time limit for the
final decision is not limited. These terms are striking, as noted by Filonov A.O., since
during this period the conditions of commercial activity, the economic situation in
the country and more may change significantly [Filonov 2013 p. 184]. And not only!

In comparison with Russian legislation, in Kazakhstan the time frame for
making a decision to conclude or refuse to sign an agreement is much shorter and
amounts to 60 working days (clause 5 of the Rules of October 24, 2011). There are no
grounds for extending this period.

Controversial is the issue of charging fees for considering applications for con-
cluding pricing agreements and making changes to them. In Kazakhstan, there are
no fees, including state duty, for considering an application for concluding a pricing
agreement (Article 609 of the Tax Code of the Republic of Kazakhstan dated Decem-
ber 25, 2017) [“Kazakhstanskaya Pravda” 2017]. In Russia, the size of the state duty is
2 million rubles. (Clause 133) Clause 1 of Article 333.33 of the Tax Code of the Rus-
sian Federation) [“Collection of Legislation of the Russian Federation” 1998]. It is
important to emphasize that if the Russian tax authority refuses to conclude an agree-
ment, the amount of the previously paid state fee is not refundable, since it is paid for
considering an application for concluding a pricing agreement, regardless of whether
such an agreement is ultimately concluded or not.

Some scientists are sure of the inexpediency of this payment (Kuzmin D.V.) [Kuz-
min 2021], others speak of its unreasonably high amount (Grundel L.P. [Grundelb
and Pinskaya 2012, p.112], Shestakova E.V. [Shestakova 2016, pp. 195-201], Korn-
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ienko N.Y., Minina E.E., Korolev G. A., Mitrofanova E.A., Pushkareva N.A. [Korn-
ienko, Minina, Korolev, Mitrofanova and Pushkareva 2021] and others). It is believed
that the establishment of a state duty in this case is quite admissible and expedient
from the point of view of replenishing the country’s budget. But it is necessary to con-
sider the issue of reducing its size or differentiate it from the cost of transactions, the
category of the payer (in the case of expanding the circle of subjects of agreements).

Conclusion

Summarizing the above, in order to eliminate the circumstances that complicate
the process of concluding pricing agreements in Russia and Kazakhstan, we propose:

to expand the range of business entities entitled to conclude pricing agreements
by making appropriate amendments to Article 105.19 of the Tax Code of the Russian
Federation. At the same time, to reduce the time for consideration by the tax author-
ity of the applications of entrepreneurs on the conclusion of the agreements under
consideration (clause 4 of Article 105.22 of the Tax Code of the Russian Federation),
excluding the possibility of their extension for “unilateral agreements” In addition,
to provide for a closed list of grounds for extending the period for considering an
application for concluding “bilateral agreements” (clause 3 of Appendix No. 1 to the
order of the Federal Tax Service of the Russian Federation of March 26, 2012 No.
MMB-7-13/182);

in the Law of the Republic of Kazakhstan “On Transfer Pricing” to fix the pos-
sibility of concluding “bilateral agreements”, as well as the norms allowing to extend
the validity period of agreements on the application of transfer prices and to amend
them;

in the legislation of Russia, provide for a closed list of documents attached to the
application for concluding a pricing agreement (clause 1 of Article 105.22 of the Tax
Code of the Russian Federation), and in the legal acts of Kazakhstan, exclude from
this list documents that are in information databases tax authority, namely: a certifi-
cate or certificate of state registration (re-registration) of a legal entity (clause 3 of the
Rules of October 24, 2011);

consider the possibility of reducing the state duty rate for considering an appli-
cation for concluding an agreement under Russian law and making adequate amend-
ments to it (clause 133), clause 1 of Article 333.33 of the Tax Code of the Russian
Federation).
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Challenges for Democratic State Budget Organization

Abstract: This thought piece is to, at a high level, address modern challenges to the manner budgets are
organized in democratic states. To my mind, those challenges are manyfold and interlinked. Therefore,
addressing them is dependent on an understanding of all of them. Clearly, each of the mentioned
challenges in itself is intricate and deserves detailed attention. In order for the mentioned interlinks
and the need for a succinct reduction of complex issues to succinct metrics become plausible I have
chosen to here address the mentioned challenges from a high level and risking to not give justice to
detail relevant to every of them. I find this appropriate in particular because of the tendency of intricate
issues to be detailed and thereby even more difficult to understand. The discussion below shall start with
taking positions of two key moments in history which, I think, are characteristic for the formation of
budget rules. This historical review is followed by a discussion on how to ensure the most fundamental
of relevant metrics, namely the money value that is the most obvious fundament for a population to
usefully budget issues given that a majority of which will not consist of specialists that can quickly
detect what is relevant about issues, and discussions around the Euro will be reviewed. Further, the
consequences of state commitments to combat n against climate change having added a new type of
obligations to be dealt with by state will be discussed. Finally, the consequences of states having taken
substantial commitments to support investments, be it in renewable energy, be it in innovation at large,
and the need having emerged to address flexible of targets will be discussed, and a summary drawn.
Keywords: budget, democratic rights, budget procedure, economic policy

Articulating the Interrelation of Democratic Rights and Budget
Approval Procedures

Whilst the principle “no taxation without representation” appears to summarize
a fundamental principle of budget policy in a simple manner, the turmoil that arose
in the context of the implementation of this principle seems to also be interrelated
with the difficulty to determine the exact rationale and parameters of this principle.

Before the American Revolution, US-Americans, in what concerned their rights,
seemed to have been taken guidance by the British constitutional system, “the best
that ever existed among men”. Only when US-Americans came to the conclusion that
measures about revenue sources taken in London where one sided, such measures
started to be seen as part of a conspiracy [Foner 1998, p. 13]. The dispute about the
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adequacy of related measures developed into the American Independence War and
the formation of the USA, with the “no taxation without representation” — principle
in retrospect emerging as at least in public perception being the key driver for the
formation of the United States of America [www.boston1775.blogspot.com/2009/04/
who-coined-phrase-no-taxation-without.html, access as of 4 March 2022].

The controversy on how the right of parliament to approve the budget is to be
implemented also stood at the outset of the multi-facetted process which led to the
formation of the German Reich in 1871. Significantly, the failure, in the later 1860-
ies, to clarify the outcome of a potential further conflict between the monarch and
his cabinet on the one side and the Prussian parliament on the other side may have
contributed to the weakness in construction of the German Reich as well as to the
abruptness of the end of monarchy in Germany after World War I [Mann 2009, pp.
313, 393, 369]. More concretely, Hugo Preuf8 has convincingly argued that the very
Bismarck, who had been appointed to deal with the constitutional crisis caused by
the government implementing a military reform against the parliament, was instru-
mental in avoiding workable checks and balances from being introduced into the
constitutional system of the German Reich, his main purpose apparently having been
to always be able to influence this artificially protracted process [Preuf3 2008, pp. 225,
322, 455].

To my mind, those two examples are characteristic for how difficult it turns out
in practice to be to implement a democratically budget process with legitimacy, but
also for the lack of the articulation of the ultimate rationale of the budget process.
Tellingly, the process of American independence seems to have been quite protracted
and not left an immediately evident legacy as far as budget processes are concerned,
and the idiosyncrasies of the German-Prussian process actually seemed to have had
some role in the backlashes democracy suffered in Germany.

Further evidence of the raw, unarticulated form of the positive rights every citi-
zen is to be conferred to on the basis of this right is it being only briefly mentioned in
a notable decision of the German Constitutional Court on the role of the ECB, which
also will be a basis for the following discussion [BVerfG, 5 May 2020 BvR 859/15, 2
BvR 1651/15, 2 BvR 2006/15, 2 BvR 980/16, No. 99 - 101].

This background explains the aims and importance of the discussion of new
challenges to the budgetary process and democracy which follows immediately.

Monetary Basis and Economic Policy

As in practice can be studied in countries with high inflation, the ability of the
population and parliaments to effectively exercise participation rights can be put in
question by money value fluctuations. Such money fluctuations or the state indebt-
edness that causes fluctuation are frequently accompanied by distortion of statistics
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[O’Boyle 2016, Truman and Veron 2018]. Also, the danger that statistics are distorted
by other practices appears to not be far fletched [www.rechnungshof.saarland.de/
fileadmin/user_upload/Veroeffentlichungen/Pressemitteilungen/pressemitteilung
praesidentenkonferenz.pdf, access as of 8 March 2022].

As compared to such issues about the reliability of statistics, the bigger issues
obviously are with money value itself. In order to ensure the stability of the money
value, a reference to the independence of central banks in fundamental documents
such as national constitutions apparently has become frequent'. Presumably, typi-
cally, the aim of such assurances being included into fundamental documents is to
give the relevant central banks and bankers some basis for demanding their inde-
pendence. As a general assessment, however, I suspect that this independence rather
is the fundament of political debate as opposed to being cited in legal procedures and
challenges. It may well be a consequence of this type of legal dynamics that science
has not, up to now, had a chance to develop the concept of democratic budget control
as referred to above. Rather to the opposite, the rationale, and the exact elements of
the deferment of rights and obligations to central banks seems to not have been com-
prehensively discussed [Gutbrod 2010, Thye 2012]. Furthermore, the very fact that
the ECB has been established, has also drawn attention to the institutional structure
of the ECB.

As to its activities, the ECB seems to be involved into the shaping of economic
policy to an extent that is not out of dispute [www.youtube.com/watch?v=Mza8p_
iM2gE&list=OLAK5uy_kuPrlwr_zujDG1vYJhrkG5mU_rFRx4cVQ, access as of
3 March 2022] In addition, the ECB seems to paid attention to combatting climate
change to an extent which is also not free of debate [Ilzetzki, Jia 2021]. On a minor
note, activity of the ECB seems to also extend towards issues quite far from mone-
tary policy such as beneficial concerts to the advantage of Ukraine [www.bruegel.org/
publications/datasets/european-union-countries-recovery-and-resilience-plans/
access as of 3 March 2022]. On the internal structure of the ECB, whilst, different
from other central banks, the positions taken by the directors of the ECB during vot-
ing remain confidential [Claes, Linta 2019], directors are likely to have interest inde-
pendent from their European obligation given that they are appointed by national
governments [www.econstor.eu/bitstream/10419/24077/1/dp0470.pdf, access as of 3
March 2022]. Finally, there seems to be more evidence of career after a position in the
ECB than one would expect with central banks?.

1 By way of example, Art. 88 German Fundamental Law (Grundgesetz) refers to the foundation of
the German Central Bank, and even in earlier versions did not define independence in detail, let
alone the remedies for the implementation of independence, see Tettinger, pp. 1844 ss

2 See the careers of Mario Draghi, who after having led the ECB became Italian Prime Minister, of
Axel Weber, who after having lead the Bundesbank worked in the private industry, about the cool-
ing off period after working at the ECB also see Dolan, C. (2012).
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The multifaceted issues alluded to here and relevant to the internal and external
independence of the ECB become relevant not only for monetary stability. Rather,
other economical purposes are frequently given substantial importance. For in-
stance, the stability of the whole of the economy is mentioned as guiding principle
of state spending in Art 109 Section 2 of the German Constitution (Grundgesetz),
and according to Art. 72 Section 2 it is a requirement for the Federation to have the
competency to implement legislation in the German system that such legislation is
needed to approximate living conditions throughout German territory. Importantly
and regardless of which direct rights of citizens the mentioned provisions lead to,
such rights seem to not immediately be available on an European or the basis of all
countries of the Euro-zone. Going a bit further in economic policy, for financial aid
for countries in distress it has been stated: “Given the inherent power imbalance be-
tween creditors and debtors and the strongly intergovernmental nature of the ESM,
there is a striking lack of institutional means to hold the policy-makers accountable”
[Crum, Merlo 2020]. Also, criticism of the actions taken seem to not have immedi-
ate consequences for those or the organizations in charge [Alumnia 2021, p. 9]. If,
indeed, organizations and even policy makers are not held accountable, the ability of
citizens to determine the course of related financial action seems to also be limited.

At the same time, even though financial assistance, as mentioned, does allow
relatively uncontrolled executive action and does not seem to be subject to much
control by citizens, the instrument for such financial aid, the ESM, does not to seem
overly attractive, and therefore, if financial need arises [Alumnia 2021], is likely to
be replaced by other instruments. Indeed, in the context of the EU COVID-response
measures, new tools have been sought, and the plans that are to be a basis for EU
funding have been evaluated as follows: “Comparing the national plans is challeng-
ing, because they present data in very different structures. The number and definition
of headline categories and the availability of summary information about sub-catego-
ries varies from country to country. Nevertheless, the biggest challenge of cross-coun-
try comparison is the definition of non-overlapping spending categories, because a
particular investment could support various purposes as defined by the Article 3 of
the RRF Regulation - “the Recovery and Resilience Regulation adopted by the EU”, -
for example green, social and inclusive growth as well as policies for the next genera-
tion. In our reading, cross-country comparisons of recovery plans published so far by
other researchers do not pay enough attention to the multiplicity of purposes. [www.
bruegel.org/publications/datasets/european-union-countries-recovery-and-resil-
ience-plans/ access as of 3 March 2022].

The additional instruments to prevent financial or health related crises, the gen-
eral manner for which resources are to be spent by the EU seems difficult to sum-
marize taking overarching principles such as economic stability or approximation of
living conditions throughout the EU as a basis. Indeed, if reviewers like the me have
difficulties to establish the bases for regional policies at a European level similar to the
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ones mentioned for the national level, citizens are likely to have even bigger difficul-
ties [Guttenberg 2021]. Accordingly, I will simply assume that the different long-term
EU industrial [General principles of EU industrial policy [Fact Sheets on the Euro-
pean Union European Parliament, europa.eu], The common agricultural policy at a
glance [European Commission, europa.eu, access as of 3 March 2022] or legal poli-
cies [www.curia.europa.eu/jcms/upload/docs/application/pdf/2022-02/cp220028en.
pdf access as of 8 March 2022] have a rationale which may well be understandable to
specialists, but not without further work to citizens.

There is a line of thought that, from the democratic legitimacy of relevant struc-
tures in member states, concludes the legitimacy of European authorities [Crum,
Merlo 2020]. Accordingly, the actions of the ECB would need to be based on the de-
ferral of rights by the respective member states at the time at which the ECB was
founded. Indeed, action by the ECB as recently be considered ultra vires by the deci-
sion of the German Constitutional Court already mentioned under No. 1. For what
is to be further discussed in this article, the conclusion of the German Constitutional
Court of the activity of the ECB being ultra vires is of interest, namely that the Ger-
man parliament was to review the action that the ECB took [BVerfG dated 5 May
2020, 2 BvR 859/15, 2 BvR 1651/15, 2 BvR 2006/15, 2 BvR 980/16]. When review-
ing the implementation of its decision, the German Constitutional Court assessed
both confidential and public material as well as controversial discussions by the Ger-
man parliament, without focusing on the effect of action by the German parliament
[BVerfG decision dated 29 April 2021 2 BvR 1651/15 and 2 BvR 2006/15].

When it came to the taking over more long-term obligations in the context of
the Corona Fund, the German Constitutional Court gave the government substan-
tial leverage both in substance and in determining the urgency of decision making
[BVerfG decision dated 15 April 2021, 2 BvR 547/21].

In contrast, when it came to whether fundamental rights are protected by Euro-
pean Law, the German Constitutional Court focused on whether the standards ap-
plied under European law and in particular by the European Court of Justice were
sufficient as benchmarked against national standards’.

In comparison, I find a focus on what a citizens can achieve through the judicial
or political systems in place in their respective countries similar to the ones men-
tioned that the German Constitutional Court has developed for fundamental rights
desirable also for financial and budgetary rights. The approach proposed here would
have the national governments regularly reporting about the existing and potential
liabilities on a European and international level, and the usefulness of undertaking
measures to achieve economic equilibrium and diminish differentials for instance of
wealth, income and unemployment among countries of the European Union. Also,

3 The famous two “solange” (“as long as”) decisions by the German Constitutional Court, last of
them BVerfG dated 22.10.1986, BvR 197/83, No. 130.
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whenever the ECB is seen to have exceeded its mandate, for instance by purchas-
ing state obligations, the national government could propose that such purchase
requires the consent of governments or the European Parliament. The related assess-
ment would for instance consider the abilities existing and undertaken to influence
processes at the level of governments, for instance by forming appropriate coalitions
among governments of countries member of the relevant organization, or through
the European Parliament, and in case of a solution not being satisfactory from a na-
tional level require national governments to lobby for the approach until implement-
ing such an approach can be proven to not be viable. If all of those national attempts
were unsuccessful, national law could be seen as demanding the country to leave the
respective organization. Such an approach would potentially also be helpful to make
the multitude of purposes for which money by European organizations are spend
that have little own revenue.

If this approach were followed, a conflict between national and EU-law would
not arise. Also, even if such conflict arose, it could be seen as concerning an organi-
zational rather than a fundamental question, and therefore the conflict not being as
fundamental. This approach is preferrable to taking the quality of making national
decisions as a basis for determining whether the national decision can stand up to
European law*. Also, this procedure would give more transparent manner of conflict
resolution than hoping to, in a manner not clearly defined, that European institutions
take the concerns of the European Constitutional Court into account, www.lto.de/re-
cht/nachrichten/n/bverfg-huber-verteidigt-ezb-urteil-ultra-vires-eugh/, access as of
8 March 2022].

Climate Change

The importance given to action against climate change [www.europarl.europa.
eu/news/en/press-room/201911211PR67110/the-european-parliament-declares-cli-
mate-emergency#:~:text=The%20resolution%200n%20declaring%20a,votes%20
against%20and%2034%20abstentions, access as of 6 March 2022] suggests to also
give importance to completely novel metrics from which state action in an environ-
mentally responsible world depends. Whilst regulations exist relating to different
emissions and harmful materials [Briggs 2022], issues are best exemplified and will
be discussed on the basis of the emissions of greenhouse gas which, under Art. 4 of
the Paris Agreement, are to be limited by each country.

The consequences this comparatively new type of commitment has can be
demonstrated by reference to a decision of the German Constitutional Court requir-
ing the legislator to tighten parameters in a law dealing with the implementation of

4 This seems to be the case of Thiele (2021).
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emission benchmarks set by European law [BVerfG 29 April 2021, 1 BvR 2656/18,
1 BvR 288/20, 1 BvR 96/20, 1 BvR 78/20]. Whilst this decision is founded on what
it finds are reasonable expectations of the individual citizen [BVerfG dated 29 April
2021, 1 BvR 2656/18, 1 BvR 288/20, 1 BvR 96/20, 1 BvR 78/20]>, it does not actually
review in how far what it mandates indeed increases transparency for the claimants
or citizens at large. Maybe it took this approach assuming that limitations on emis-
sions affect all citizens based on a national market of emission reductions existing in
Germany which sets a price of emissions that is to be ultimately borne by all partic-
ipants in economic dealings. However, if that were the case, it would also seem im-
portant to determine how different participants and the claimants are affected by the
concrete additional provisions the Constitutional Court finds necessary.

More importantly, the German Constitutional Court, in its decision, in only
taking a national perspective, has limited the potential paths of action by which
emissions can be decreased without giving explanations for doing so. Maybe the
Constitutional Court presupposed that the competency of the German Government
is limited by the European Union, and therefore limited the examination of German
legal acts as alluded to earlier, but the Constitutional Court has not made a statement
in this regard. Furthermore, even in the past, Germany has committed substantial
funds to support developing countries [www.germanclimatefinance.de/overview-cli-
mate finance/#:~:text=%24100%20billion%20commitment.,German%20climate%20
finance,Cooperation%20and%20Development%20(BMZ), access as of 9 March
2022], and is planning to expand funding [www.dw.com/en/germanys-new-foreign-
minister-puts-climate-high-up-on-diplomatic-agenda/a-60065408, access as of 9
March 2022]. Whilst, clearly, such funding of other countries is subject to the normal
German budget process, the results to be achieved with the funding seem to not be
subject to any benchmarking or democratic process, and the option to increase this
funding, thereby decrease emissions in other countries and not having to decrease
them as much as anticipated has not been discussed by the Constitutional Court. As
to issues deserving transparent decision making, the question on whether support is
to be granted to the poorer, the countries most affected by climate change or those
countries where emissions can be reduced with the least cost come to mind.

Apart from being able to reduce emissions by funding countries, in taking the
commitment of Germany under Art. 4 of the Paris Agreement as a basis, Germany
could reduce the German reduction obligation by, under Art. 6 Section 2 of the Paris
Agreement, agreeing to the purchase of emissions, which is also not dealt with by

5 Referring to the right to ,,a transparency required under the Constitution® and a ,,public exchange
of views about how the burden of reduction of emissions after 2030 are to be allocated”, No. 262,
and that “clear horizons of plans” have to come into existance, No. 253, the “required pressure for
planning” is to be caused”, because only on its basie it “will become apparent which products and
behaviour in a broader sense will need to be adapted very soon”, No. 254 (own translations).
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the Constitutional Court. Put differently, it may well be that it is better for citizens
that Germany does not fulfill its commitments, rather purchase reductions from
other countries and, like Switzerland [www.newclimate.org/2021/10/28/switzer-
lands-bilateral-agreements-to-offset-their-emissions-set-a-poor-precedent-for-am-
bition-ahead-of cop26/#:~:text=Switzerland%20has%20reached%20agreements%20
with,target%20under%20the%20Paris%20Agreement access as of 3 March 2022], en-
ter into contracts so to do.

Moreover, decisions on implementation of Art. 6 Section 2 of the Paris Agree-
ment reached at the Glasgow conference could lead to an international market of
emission reductions emerging. Also, scaling of voluntary carbon markets [www.
dw.com/en/germanys-new-foreign-minister-puts-climate-high-up-on-diplomatic-
agenda/a-60065408, access as of 9 March 2022] could contribute to such an inter-
national market. If such an international market were to emerge, it would allow the
German government to calculate cost for the acquisition of carbon reductions, which
could potentially lead to bigger transparency for citizens on the status of combatting
climate change than a focus on national reduction benchmarks. However, following
the approach of the German Constitutional Court, such transparency seems not rel-
evant for decision making.

In addition, the Constitutional Court has not considered that there are no sanc-
tions for non-compliance with obligations undertaken by countries, both for the
many additional commitments such as those entered into during the Glasgow con-
ference as well as the obligations under Art. 4 of the Paris Agreement [Gutbrod 2021],
and that therefore, for a certain worldwide reduction target to be achieved, that either
such sanctions among as many countries as possible, or the willing countries have
to increase their reduction targets to compensate for a potential shortfall of other
non-compliant countries. In addition to all those legal options, in order to increase
clarity quickly emerging technological options would need to be considered.

All of the mentioned issues make the transparency the Constitutional Court has
indeed mandated very relative. This could be improved if, similar to the approach
suggested above for money policy under No. 2, transparency from the perspective
of citizens is increased by the government being required to give comprehensive but
also succinct report on efforts against climate change including the worldwide per-
spective and not limited to efforts under the national NDC, with the requirement be-
ing that it becomes possible to benchmark the efforts the respective government body
undertakes. For countries like Germany, this would of course only be relevant for the
part of climate policy for which the EU is not competent. But reporting would include
action within the EU with a view to determine the manner in which the EU takes po-
sition internationally. If this approach were adopted, the Constitutional Court could
review whether the reports by the Government are complete and succinct.
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Investment Finance

It has seen as being a vital part of state action to encourage various types of in-
vestment behavior. The importance of state action in Europe for instance has been
seen as a consequence of the weakness of capital markets [Demertyis, Guetta-Jean-
renaud 2022]. It indeed seems that support of venture capital is granted by many
governments [www.thesmartcityjournal.com/en/articles/innovation-in-russia-gets-
traction-with-state-support, www.medium.datadriveninvestor.com/what-kind-of-
support-can-a-startup-receive-in-kazakhstan-3d60d843a3d9, access as of 8 March
2022].

Clearly, in particular venture capital investment can only be successful if an ef-
fective due diligence is possible [Demertyis, Guetta-Jeanrenaud 2022]. For due dili-
gences to be effective, assurances given in the course of such due diligences need to
be accurate, which in turn will be ensured by the consistency with which criminal law
penalizes false statements. The quality of investments, in particular of venture capi-
tal investments, can only be assessed with a longer term in mind, be it by evaluating
the quality of business plans, undertaking co-investments of relying on the individ-
ual judgements of investment managers or others involved. Indeed, it seems that the
more strategic issues are, the more there is reliance on individual assessments [www.
humiq.de/podcast-good-work/120-laguna-und-lotter/, www.sprind.org/en/, access
as of 6 March 2022].

Whilst embezzlement will clearly not be the rule relating to whatever type of
management such investment requires, consistent and reasoned implementation of
criminal law rules against embezzlement will increase confidence.

A specific challenge in this context is to live up to the quickly emerging technical
developments. In the past, management of investments would have largely consisted
of supervision and discussions. With the acceleration of digitalization, however,
management function would also for instance include to make platforms available to
startups that facilitate programming [www.trood.com/scaling, access as of 8 March
2022]. Related management is challenging because professionals involved will have
the high personal revenue expectations typical for investment managers, that will
most likely exceed those of the rest of the population.

The challenge of adequate regulation of investment activity at large becomes ev-
ident when reviewing regulations that seem to be destined to improve management
in former Soviet countries. Whilst, much further to what is mentioned above, such
countries are quite active in investment activity, their approaches to regulate state
management show old fashioned features that seem fraught with problems. Control
of different companies for instance is to be exerted by different forms of ownership
[Knieper 2006, p. 73, Chanturia 2010, p. 243] and forms of companies that have been
specifically designed for such investment activity [Chanturia 2010, p. 105], without
there being convincing evidence confirming that those approaches lead to desired re-
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sults. Also, evidence as to the manner of implementation of criminal law as required
to prevent embezzlement by investment managers and support due diligences, to the
best of my knowledge, is not readily available.

As a result of all this, to ensure an assessment that allows the citizen to take a
position on whether they are happy to take risks, the development of adequate long-
term standards of success of such investment activity would be important.

Flexibility of Targets

Traditionally, budgeting has been focused on yearly expenses and revenues. His-
torically, even the extension of budgets to future years is relatively recent. In addi-
tion to the extension of the duration however dealing with uncertainty given intricate
contractual conditions and volatility deserves attention.

Areas of applicability of the need to deal with uncertainty are many. A good il-
lustration is a public body entering into an energy savings contract, in which the
payment depends on the success of the energy savings to be implemented [www.
kompetenzzentrum-contracting.de/anwendung/dena-praxisdatenbank-contract-
ing/, access as of 8 March 2022], and the success of which also has a relation to the
success in implementing emission reductions that has been discussed above in No. 3.
Similarly, flexibility is required for private public partnership contracts. Not least, a
specific type of uncertainty arises when aiming at implementing best possible tech-
nologies. Frequently, a combination of Agile and SCROLL contractual techniques
with avoidance of a waterfall is best [www.egovernment-computing.de/cloudmod-
elle-fuer-behoerden-und-aemter-w-61£7f727a72¢9/, access as of 3 March 2022],
which in the terminology for instance of the Russian Civil Code would mean that a
service contract and not a contract for work is concluded.

Issues of relevance for decision making can be inferred through decisions on
criminal liability for responsible in public authorities concluding derivative con-
tracts> Relevant know-how will in particular be important for designing the ap-
proval and procurement processes of the public bodies in an adequate manner [No.
19 at BGH Beschl. v 19 September 2018, Az. 1 StR 194/18], and also the determina-
tion of the various values important for decision making based on market practice
[No. 20 of Beschl. v 19 September 2018, Az. 1 StR 194/18]. Both in order to assess the
potential liabilities and successes in dealing with issues of this type of sophistication
in a manner that is understandable to the citizen standard of reporting are required.

Succinct Standards Required for all Matters Mentioned Above

As overall conclusion, it is in the above argued that various parameters and re-
porting obligations in addition to the ones traditionally linked with budgets are im-
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portant for citizens to have adequate influence in a modern world. However, I believe
that it would be wrong to simply add requirements without at the same time consid-
ering the effect such requirements would have on the democratic process. It is here
of course by no means intended to incite the type of heated and hostile debates that
were linked to the budget approvals as mentioned above under No. 1. At the same
time, for the voter to express an opinion, issues need to be simple, which, in a time of
social media, can be underlined by the brevity of messages suited to catch attention
of the voters, and the difficulty in avoiding misinterpretations. Accordingly, when de-
vising reporting requirements, in order to support the democratic process, thought
should also be given to summarizing information and following election cycles, to
turn disclosure succinct.

Notably, in this context, the thought of new angles in reporting seems to gain
importance from the point of view of macroeconomic management. Indeed, the dis-
cussion on additional parameters to growth has gained some attention with the Jahre-
swirtschaftsbericht 2022, the traditional manner of presenting the economic outlook
of the German governments. In the very Jahreswirtschaftsbericht, a multitude of
targets is mentioned with little prioritization or reference to interrelations [www.
bmwi.de/Redaktion/DE/Publikationen/Wirtschaft/jahreswirtschaftsbericht-2022.
html, www.bmwi.de/Redaktion/DE/Publikationen/Wirtschaft/jahreswirtschaftsber-
icht-2022.html, access as of 3 March 2022].

Further to the explanation above, I believe that such a number of targets is too
broad, and by trial and error, a succinct reporting adequate to the context in which it
is being used be developed.

Bibliography
Alumnia J. (2020), Lessons from Financial Assistance to Greece, www.esm.europa.eu, access as of 8 March

2022.

Briggs H. (2022), Plastic pollution: Green light for ‘historic’ treaty, Plastic pollution: Green light for ‘his-
toric’ treaty, www.bbc.com, access as of 9 March 2022.

Chanturia L. (2010), Juristische Person, Sachenrecht, in Knieper, R., Chanturia L., Schramm H-]J., Das
Privatrecht im Kaukasus und in Zentralasien, Berliner Wissenschaftsverlag, Berlin.

Claes G., Linta, T (2019), The evolution of the ECB-governing councils decision making, www.bruegel.org,
access as of 8 March 2022.

Crum B., Merlo S. (2020), Democratic legitimacy in the post-crisis EMU, “Journal of European Integra-
tion” No. 3.

Darvas Z., Dominguez-Jiménez M., Ashling Idé Devins A., Grzegorczyk M., Guetta-Jeanrenaud L.,
Hendry S., Hoffmann H., Lenaerts, Schraepen T., Tzaras A., Vorsatz V., Weil P. (2022) European
Union Countries Recovery and Resilience Plans, www.bruegel.org, access as of 8th March 2022.

Demertyis M., Guetta-Jeanrenaud (2022), Europe’s venture capital boom: a new breath of life for entrepre-
neurship? Breugel Blog, 10 February 2022, www.bruegel.org, access as of 6 March 2022.

33



Max Gutbrod

Dolan C. (2012), Gamekeepers turned coachers, Why cooling-off periods are necessary for ECB supervi-
sion, www.transparency.eu, access as of 8 March 2020.

Foner E. (1998), The Story of American Freedom, W. W. Norton Company, New York, London.

Gutbrod M. (2010). Zum Umfang und Sinn demokratischer Legitimation. Zugleich eine Besprechung von
Stephan Bredt, Die demokratische Legitimation unabhdngiger Institutionen, “Recht und Politik”.

Gutbrod M. (2021), Klimaschutz, ‘Global Governance'und Russland, www.ostinstitut.de,access as of
9 March 2022.

Guttenberg L. (2021), Everything will be different: How the pandemic is changing EU economic govern-
ance, www.delorscentre.eu, access as of 7 March 2022.

Ilzetzki E., Jia J. (2021), The ECB’ green agenda, www.voxeu.org, access as of 8 March 2022.

Janisch W. (2021), Briissel stellt Verfahren gegen Deutschland ein, www.sueddeutsche.de, access as of
8 March 2021.

Knieper R. (2006), Zur Technik der Gesetzgebung in Reformstaaten, in Knieper, Rolf, Rechtsreformen ent-
lang der SeidenstrafSe, Berliner Wissenschaftsverlag, Berlin.

Mann G. (2009), Deutsche Gesichte des 19. und 20. Jahrhunderts, Frankfurt am Main.

Mussler W (2020), Niemand will mehr Geld vom ESM, “Frankfurter Allgemeine Zeitung’, www.faz.net,
access as of 8 March 2022.

O’Boyle B. (2016), Argentinas Return to Honest Accounting Is More Than Just Numbers, www.ameri-
casquarterly.org, access as of 8 March 2022.

Preuss H. (2008) Gesammelte Schriften, Vierter Band, Politik und Verfassung in der Weimarer Republik,
Detlef Lehnert, Christoph Miiller, Mohr Siebeck (eds.), Tiibingen.

Tettinger P. J. (2003) in Sachs, M., Grundgesetz, C. H. Beck, Miinchen.

Thiele A. (2021), Wer Karlsruhe mit Warschau gleichsetzt, irrt sich gewaltig www.verfassungsblog.de, ac-
cess as of 8 March 2022.

Thye M. (2012), Die demokratische Legitimation eines unabhdngigen Stabilitditsrats aus Sachverstindigen,
“Schriften der Bucerius Law School” I/11.

Truman E., Veron N. (2018), Integrity of official statistics under threat, www.bruegel.org, accessas of
8 March 2022

Ulrich K. (2004) Decision-Making of the ECB: Reform and Voting Power, ZEW Discussion Papers, Www.
econstor.eu, access as of 3 March 2022.

34



DOI: 10.15290/ipf.2022.03 Ewa Janik
University of Economics in Katowice

Poland

ewa.janik@uekat.pl

ORCID ID: 0000-0002-2816-8791

Public Financing of Restructuring

Abstract: The Restructuring Law of 15 May 2015 makes provision for enterprises who wish to seek
restructuring in a crisis situation. Restructuring, understood as the totality of activities from the time
that difficulties arise to the time that financial health is restored, can be carried out successfully when
appropriate financial support is secured. An important problem in the context of insolvency law is what
instruments are available and where to seek financial assistance. This article focuses on entities that can
offer help to a business in crisis, presents the national aid program “New Opportunity Policy”, designed
to provide businesses with support from public funds, and discusses public aid instruments (rescue
aid, temporary support and restructuring aid). It needs to be kept in mind that the company’s financial
situation will determine which public aid instruments can be chosen to provide funding. The paper also
highlights significant difficulties in obtaining private (internal, external) financing for restructuring.
With the public support offered under Guidelines [EFTA Surveillance Authority Decision No. 321/14/
COL of 10 September 2014], the state can support an enterprise that is insolvent or endangered with
insolvency in a difficult financial situation.

Keywords: restructuring, new financing, public aid, debtor, creditor

Introduction

In seeking to harmonise the rules governing corporate restructuring and insol-
vency within the European space, the rationale of Directive [No. 2019/1023 of the Eu-
ropean Parliament and of the Council of 20 June 2019] is to minimise the restrictions
on the free movement of capital and freedom of establishment, which arise from the
widely differing regulations on the method of restructuring and declaring insolvency,
and to provide a framework for the EU market to function properly in each individ-
ual European country.

The key issue is not only the scope of regulations under Directive [No. 2019/1023
of the European Parliament and of the Council of 20 June 2019], but also how the
new provisions will bring individual legal systems of the Member States closer to-
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gether [Klimas 2017, p. 105]". This is especially important since its provisions are
to ensure greater freedom in the creation of national legislation or the remodelling
of existing laws. Regulations across various legal systems must meet the minimum
standards imposed by Directive [No. 2019/1023 of the European Parliament and of
the Council of 20 June 2019], and Member States should take measures to achieve the
objectives set out therein.

A noteworthy issue covered by Directive [No. 2019/1023 of the European Par-
liament and of the Council of 20 June 2019] is new financing in which emphasis is
placed on the dependence of a successful remedial restructuring of a company upon
the debtor’s ability to obtain effective financial assistance. It will be important to an-
swer how to provide new financing for companies (debtors) to cover operating costs
at the stage of negotiating the restructuring (pre-restructuring) or for implement-
ing the restructuring plan (during the restructuring process)?. The analysis must not
overlook the financing entity which will not be willing to commit itself to support-
ing enterprises in financial crisis without adequate protection and legal guarantees.
Therefore, the question arises as to how to guarantee adequate security for the new
financing (super-senior position) without violating the interests of existing creditors?
Under Article 17 and 18 of Directive [No. 2019/1023 of the European Parliament
and of the Council of 20 June 2019], the national legislature is obliged to remove re-
strictions on obtaining new financing in corporate restructuring, thereby facilitating
access to a wide range of financing sources. The idea is to allow continued operation
only of those entities that will be able to survive on the market with a specific devel-
opment potential [Adamus, Geromin, Groele, Miczek 2021, p. 157].

At this point, it is worth noting the national aid program “New Opportunity Pol-
icy”, whose aim is to support struggling enterprises with public funds in line with the
Rescue and Restructuring Aid Law of 16 July 2020.

The aid programme was entrusted for implementation to the Agency for De-
velopment and Industry (hereinafter ARP) [www.arp.pl., access as of 3 March 2022],
which grants aid on behalf of the minister responsible for the economy, whereby the

1 Differences across legal systems have demonstrated the unfavourable trend of forum shopping
(transfer of assets or legal proceedings from one Member State to another in order to obtain a
more favourable legal position) whereas EU legislation tries to prevent this from happening in the
relationship between the Member States of the European Union.

2 Directive 2019/1023 also does not ignore the obligation to protect other transactions related to
restructuring in art. 18, pkt 4: a) the payment of fees for and costs of negotiating, adopting or
confirming a restructuring plan; b) the payment of fees for and costs of seeking professional ad-
vice closely connected with the restructuring; c) the payment of workers” wages for work already
carried out without prejudice to other protection provided in Union or national law; d) any pay-
ments and disbursements made in the ordinary course of business other than those referred to in
points (a) to (c).
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amount earmarked for public aid is specified in the Budget Law’. Pursuant to Article
13(6) of the Law, the ARP grants aid in favour of the minister responsible for economy;,
and the loan is then repaid to the minister’s account designated in the administrative
decision. Under the aforementioned Law, the granting of aid will be considered on
the basis of the assumptions listed in Articles 3(7), 44 and 107 (due to social difficul-
ties and market failures*) [EFTA Surveillance Authority Decision No. 321/14/COL of
10 September 2014, Leszek 2010, p. 17]. The study will adopt a dogmatic method sup-
plemented with a comparative method, with information drawn from both domestic
and foreign sources. Data obtained from the Central Economic Information Centre
was also used.

National Legal Basis for New Financing

In order to provide protection for new financing in restructuring and other re-
lated transactions, the national legislature provides it through the Bankruptcy Law
of 28 February 2003 (see Article 11)*and the Restructuring Law of 15 May 2015 (see
Article 141(1)®and 141(2)”) [Witosz 2021, Article 11]. In addition, in order to imple-
ment the Guidelines [EFTA Surveillance Authority Decision No. 321/14/COL of 10
September 2014] and to comply with the requirement to implement the government’s
support programme for enterprises under the “New Opportunity Policy”, the legisla-
ture envisioned the Rescue and Restructuring Aid Law of 16 July 20208

3 The maximum expenditure limit for the implementation of tasks envisioned in the Law for the
years 2020-2029 is PLN 1 billion 200 million; the European Commission’s decision No. C (2020)
7937 of 12 November 2020 on state aid approved the extension of the “New Opportunity Policy”
programme until 2026.

4 Sources of market failure include: the presence of a public good and externalities (costs and bene-
fits), incomplete market information as well as transaction costs.

5 Reasons for insolvency: one of the following: 1) loss of the ability to pay (Article 11(1)-(2)), 2) pre-
dominance of liabilities over assets (Article 11(2)-(7)).

6 Rescue aid or temporary restructuring aid can be granted to micro-, small and medium enter-
prises in a difficult economic situation, which: 1) undertook business activity in the given sector
at least 3 years before the date of submission of the restructuring application, 2) are not active in
the steel, coal or financial sectors, 3) are not active in a market where there is or may be long-term
structural overcapacity, 4) are not part of a capital group.

7 Public aid for restructuring may be granted to an enterprise at risk of insolvency: 1) where the
enterprise, as a result of incurred losses, lost more than half of the capital, in particular where
the sum of profit (loss) from previous years, net profit (loss) in a given financial year, supple-
mentary capital, revaluation capital and other reserve capital (funds) is negative and its absolute
value is greater than 50% of the basic capital (fund); 2) to an enterprise other than a small or me-
dium-sized one when, in the last two years, the ratio of: a) debts to equity was higher than 7.5; b)
operating profit plus depreciation to interest was lower than 1.

8 The Rescue and Restructuring Law dates back to the government programme already adopted by
the resolution of the Council of Ministers of 22 July 2014 entitled: “New Opportunity Policy”. The
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The entry into force of the law in 2020 was forced by the COVID-19 pandemic.
In the explanatory memorandum for the aforementioned law, it is emphasised that
the national policy on entrepreneurship is not only about providing support for
starting up or conducting an existing business, but also about providing assistance
to those entities already operating on the market with specific development poten-
tial, which have fallen into a financial crisis and are therefore worth helping. Under
the provisions of the Law, in the event of a crisis, companies can count on assistance
with restoring the profitability of their operations, taking the form of financial aid,
such as a loan. According to the Guidelines, enterprises are lent money for a specific
purpose, which at all times remains public funds and has a refundable character. In
addition, it allows capital entries, and relief in the repayment of certain public-law li-
abilities [Government programme The Rescue and Restructuring Aid Law. Explana-
tory Memorandum - form No. 300].

Data presented by the Central Economic Information Centre [www.coig.com.
pl, access as of 3 February 2022] show that in 2020, 800 restructuring proceedings
were initiated, of which, in the month of December 2020 alone, there were 144 pro-
ceedings. By comparison, in the preceding years — 2018 and 2019 - there were half
as many (465). The latest data for the period of January-September 2021, which was
published in the Judicial and Economic Gazette, shows that in about 1,400 cases an
announcement was made about the commencement of restructuring proceedings.
Thus, the large increase in the number of restructuring proceedings also translates
into a crisis situation in connection with COVID-19.

Entities That Can Offer New Financing

An entity which may provide new financing may be a creditor of the debtor, a
financial institution, including a bank, etc., however, in the majority of cases such
financing is difficult to obtain (multiple conditions have to be met) and practically
unavailable. Moreover, a public entity able to support enterprises in crisis by im-
plementing appropriate mechanisms. The public support of new financing, which
is necessary, stems from the Communication of the European Commission [EFTA
Surveillance Authority Decision No. 321/14/COL of 10 September 2014], providing
guidelines for the state, which can support an insolvent company or a company at
risk of insolvency in financial difficulties.

Within the framework of permitted state aid [Ambroziak 2019, p. 74], a com-
pany in financial dire straits may avail itself of the following forms (instruments) of
support: rescue aid and temporary restructuring support are designed for companies

programme, which covers the period 2014-2020, has created a method of operation for state pol-
icy on insolvency issues.
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in the pre-restructuring phase, i.e., in the early stage of the crisis, while restructuring
aid is available at the stage of implementation of the restructuring plan.

It is worth noting that under Article 26 [Restructuring Law Act of 15 May 2015
Journal of Laws of 2020, item 1228 later amended] regulations require restructuring
advisors (administrators, supervisors) to support debtors in the search for effective
sources of financing (e.g., obtaining public aid) of their business during the restruc-
turing process [Janik 2019, p. 301]. In addition, an entity interested in the “New
Opportunity Policy” programme has the opportunity to consult free-of-charge a re-
structuring advisor consultancy at one of the Business Service Centres throughout
Poland, who will explain the procedure for application for aid’.

Public Aid Instruments

Any decision concerning a company will depend on the situation in which it
finds itself and what procedure is appropriate to implement certain rescue aid instru-
ments (see Table 1).

Examples of securities include: mortgage together with assignment of receiva-
bles under an insurance contract, civil (registered) pledge together with assignment
of receivables under an insurance contract, assignment of receivables, declaration on
submission to execution directly under a notarial deed, blank promissory note to-
gether with a promissory note declaration, transfer of ownership for collateral, surety,
guarantee (bank, insurance), etc. On the other hand, an equity contribution may con-
sist of the enterprise’s own funds (excluding depreciation and planned profits), re-
sources coming from the owners or enterprises of the same capital group, resources
provided by the enterprise’s creditors or other resources, obtained on market condi-
tions. The equity contribution must be actually delivered and cannot constitute pub-
lic aid or restructuring aid akin to that referred to in Article 39(1) of the Law, in terms
of impact on the enterprise’s solvency or liquidity level.

9 Summary of applications issued as of December 8, 2021 (for the years 2020-2021): Rescue aid
(6 applications, amount of applications: 28 965 240, 48 PLN), Temporary restructuring support
(2 applications, amount of applications: 4 188 967, 36 PLN), Restructuring aid (6 applications,
amount of applications: 234 713 000, 00 PLN). Scientific Conference — Restructuring Congress on
December 9, 2021: Corporate Finance in Restructuring: Public Aid, M. Zalewska (Development
and Industry).
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Table 1. Categories of Public Aid According to the Rescue and Restructuring Law of 16 July

2020"

Rescue aid

Temporary restructuring support

Restructuring aid'

Beneficiary

enterprises referred to in Article 141(1) of the
Restructuring Law, provided they are at risk of in-

141(2) of the Restructuring Law,
enterprises referred to in article 141(1) of the Re-

structuring Law, provided that they are insolvent

Law.

solvency and meet the conditions set out in Article

within the meaning of Article 11 of the Bankruptcy

Restructuring Law, provided they
are at risk of insolvency and meet
the conditions set out in Article
141(2) of the Restructuring Law
and meet the conditions set out in
Article 11(2),
micro-, small or medium enterprise
referred to in Article 141(1) of the
Restructuring Law, provided they
are insolvent within the meaning
of Article 11 of the Restructuring

in Article 11(2) of the Bankruptcy
Law.

micro-, small or medium enterprises
referred to in Article 141(1) of the

Law and meet the conditions set out

enterprises referred to in Article
141(1) of the Restructuring Law,
provided they are at risk of insol-
vency and meet the conditions set
out in Article 141(2) of the Restruc-
turing Law,

enterprises referred to in article
141(1) of the Restructuring Law,
provided that they are insolvent
within the meaning of Article 11 of
the Bankruptcy Law.

S

Purpose of the aid

can — in the shortest possible time — maintain mini-

plan, e.g., a restructuring plan.

To support the business in a crisis situation, so that it

mum financial liquidity and develop a further action

To boost the restructuring process
by creating the framework for the
beneficiary to plan and implement
an appropriate action to restore its
viability in the long term (self-re-
structuring). This is conditional
upon the implementation of a sim-
plified restructuring plan.

To eliminate the negative social ef-
fects of the crisis and market distor-
tions, and to prevent bankruptcy and

liquidation of enterprises. The aid
is designed to restore the business’s
ability to compete on the market; the
objective is to eliminate the causes
of the difficulties, and not just to
compensate for losses suffered.

Support (time)

Urgent (automatic), temporary (temporary)

Urgent and temporary, in the long
term (as a continuation or a stan-
dalone instrument).

Long-term

Period and form of support

Loan (6 months) with the possibility of extension.
The aid received in the form of a loan with interest
shall be repaid no later than on the date of repay-
ment stated in the awarding decision.

The aid is repaid to the account indicated in the
awarding decision. Security may be required.

Loan (18 months) with the possibil-
ity of extension; the period of any
previous rescue aid is included (this

instrument is granted for a longer

period rescue aid,; it can be a contin-

uation or standalone instrument.
Security may be required.

Up to 10 years. For example: loans;
taking up stocks or shares in the in-
creased share capital or participation
in the increase of the share capital
by the adding face value
of the existing shares or stocks and
taking up bonds. Change in loan
repayment dates towards the grant-
ing entity; Conversion of a loan,
granted as rescue aid or as tempo-
rary restructuring support, to the
enterprise’s shares or stocks (Article
39 Aid) Security and equity contri-
bution may be required>.

10

It is worth stressing that rescue aid and - in the case of SMEs and smaller state-owned enterprises

- also temporary restructuring support can be granted to enterprises who are not in a difficult
economic situation within the meaning of points 19-20 of the Guidelines, but due to exceptional
and unforeseen circumstances have urgent liquidity needs.
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Maximum amount of financing

An enterprise may make the grant of a loan in a higher amount more probable, based ona | The amount of financing must result
financial projection to define the enterprise’s needs related to financial liquidity. from the restructuring plan sub-
mitted by the enterprise, the imple-
mentation of which will enable the
enterprise to restore the long-term
ability to compete in the market.

Loan amounts

Loan amounts — [Specimen from Appendix No. 1 of the Guidelines] i.e., value of negative
cash flows from the enterprise’s operating based on data for the last financial year.

Form

Decision after prior formal and Decision Decision
substantive verification of the doc-
uments submitted by the enterprise

(30 to 45 days).

Reporting and control of the aid provided

Quarterly report within 45 days after the end of each quarter (expenses made).

Final report within 90 days after the | Final report within 120 days after the expiry of the
expiry of the period for which it was period for which it was granted.
granted.
Effect
Restructuring plan (preliminary) Restructuring plan Implementation of the restructur-
(substantiated by financial forecasts ing plan
of the financial situation entity) or a
liquidation plan

Sources: Government programme The Rescue and Restructuring Aid Law, Explanatory Memorandum -
form No. 300, Sierakowski B., Zimmerman P. (eds.) (2020), Ustawa o udzielaniu pomocy publicznej. Ko-
mentarz, C.H. BECK, Warsaw.

Assessment of the Reasons for Providing Aid

With reference to Article 47 of the Public Aid Law, prior to granting restructur-
ing aid the ARP assesses the justifiability of such a grant, with consideration given to
the following:

1. the priorities set out in the government’s restructuring programmes;

2. the expected economic effectiveness of the enterprise in a difficult economic
situation after the restructuring process is complete;

the volume of employment at the enterprise in a difficult economic situation;

supply and demand forecasts regarding the market where the enterprise in a
difficult economic situation operates;

5. the enterprise’s place of business. The award of financing is conditional upon
filing an application to the ARP with required information as specified at
[www.arp.pl., access as of 3 March 2020].
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An application submitted to the ARP is then evaluated formally and substan-
tively, e.g., economic and financial analysis is carried out, based on the submitted
financial statement (vertical, horizontal and indicator analysis). The ARP encour-
ages the submission of applications for the funds available, with detailed information
available at www.arp.pl.

Conclusion

The issuance of the European Commission Guidelines on State Aid for Rescu-
ing and Restructuring Non-financial Businesses the provided the impetus for the im-
plementation of the APR-operated aid scheme. It is stressed that ..the use of (aid)
schemes contributes to distortions of competition related to potential abuse, by allow-
ing the Member State to clearly define ex ante under what conditions it may decide to
grant aid to companies in difficulty...” [Government programme The Rescue and Re-
structuring Aid Law. Explanatory Memorandum - form No. 300]. The undertaken
financial operations must meet the objectives pursued by enterprise owners and be
consistent with the country’s financial system. On the other hand, they need to fulfil
one of the paradigms of restructuring law - allowing only those entities that are ca-
pable of surviving to continue operating. Therefore, the main assumption of the ‘New
Opportunity Policy’ programme is to support enterprises so that they can continue
their operations in line with the principles of rational management.
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Introduction

The aim of the article is to present the problem of the impact that a change in the
approach of courts to the interpretation of legal acts in the field of tax law may have
on taxpayers tax settlements. In particular, the article presents the problem of the
impact that the changing approach of courts to the interpretation of provisions may
have on the stimulating function of tax regulations. For the proper functioning of the
tax system, it is necessary for taxpayers to be confident about their obligations and
their rights (e.g., in the field of tax exemptions). By way of interpretation, courts may
increase or reduce this certainty and, as a result, support or weaken the stimulating
function of the tax provisions planned by the legislator. The analysis of the problem
will be presented on the example of Polish tax regulations regulating the taxation of
various types of infrastructure and the jurisprudence of Polish administrative courts.
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In particular, the exemption for harbour infrastructure and the exemption for rail-
way infrastructure will be examined.

The Specificity of the Polish Real Estate Tax

Real estate tax in Poland is a kind of property tax which is a local tax collected by
municipalities. While the real estate tax paid by individuals is very low (the tax on a
50-meter apartment is about EUR 12 per year), for entrepreneurs the tax is a signifi-
cant burden. Total real estate tax revenues in Poland amount to approximately EUR 6
billion per year, i.e., more than half of CIT revenues. The bulk of this amount falls on
entrepreneurs.

The subject of taxation is land, buildings and structures (defined as a construc-
tion object that is not a building, Article 2(1) L.T.C.A.). The tax base is the area of
land and buildings and the value of the structure (Article 4(1) L.T.C.A.). Importantly,
in the case of structures, the tax base is determined as their initial value not reduced
by depreciation charges, and the tax rate is 2% of this initial value. This means that
the entrepreneur after 50 years of using the structure pays the full value of the invest-
ment in the form of tax (and pays on). Such regulations mean that the real estate tax
is a significant cost that should be included in the business plan of any investment re-
lated to the construction of new buildings and structures. Particularly large amounts
of tax are potentially associated with capital-intensive infrastructure investments. To
mitigate this effect, the Polish legislator provided tax exemptions for various types of
infrastructure, e.g., harbour or railway infrastructure.

The problem, however, is the vagueness of the regulations. Real estate tax is the
source of an unusually large number of disputes in Poland, which is reflected in a dis-
proportionate number of cases in the field of this seemingly niche tax, which are dealt
with by administrative courts [statistics published by the Polish Supreme Adminis-
trative Court, www.nsa.gov.pl/statystyki-nsa.php, access as of 27 November 2021].
For this reason, a separate department has been separated in the Supreme Adminis-
trative Court since 1 January 2021, dealing mainly with real estate tax.

Also, the provisions regulating tax exemptions for infrastructure cause numer-
ous disputes between taxpayers and tax authorities, and the problem in this case is
the variability and inconsistency of the jurisprudence of administrative courts. This
issue will be presented in the article on the example of exemptions for harbour and
railway infrastructure. In each of these cases, the jurisprudence of administrative
courts played an important role in determining the binding interpretation of the pro-
visions, which had a major impact on the tax settlements of entrepreneurs.
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The Stimulation Function of the Tax

The basic function of any tax is its fiscal function, consisting in providing the
financial resources necessary to carry out various tasks of the state. However, what
is important, taxes also perform other functions in addition to the fiscal function,
in particular the redistributive function and the stimulating function, which is indi-
cated in the doctrine of tax law [Gomutowicz 2016]. The stimulating function also
plays an important role in the case of Polish real estate tax [Pahl 2017]. As indicated
above, real estate tax is a significant burden for taxpayers who are entrepreneurs and
its cost must be included in the business plan of each planned investment. Therefore,
the appropriate shaping of real estate tax regulations when it comes to taxing indi-
vidual types of assets can effectively encourage or discourage taxpayers to invest in a
given area. At the same time, a noticeable trend in Poland is that tax authorities (i.e.,
municipalities) prefer the fiscal function of real estate tax over the stimulating func-
tion, which is manifested, for example, in the reluctance to introduce local tax incen-
tives [Kalazny 2020a, pp. 318-320].

For this reason, the interpretation of the provisions by the administrative courts
plays a special role in ensuring the proper implementation of the tax stimulating
function. In principle, the role of the courts in this respect should be to restrain the
fiscal impulses of tax authorities and ensure that the regulations provided for by the
legislator to encourage taxpayers to invest in a given area have their effect. In particu-
lar, the stimulating function of tax regulations may be undermined by their narrow
interpretation, which leads to the fact that the tax preferences provided for by the leg-
islator may in practice benefit a very narrow circle of taxpayers.

A directive on the interpretation of tax law that ensures the protection of taxpay-
ers’ rights is the principle of the primacy of literal interpretation. A literal interpreta-
tion sets the limits of a tax ruling within the possible meaning of the words contained
in its provisions [Mastalski 2007, pp. 7-12]. That does not, of course, preclude the use
of other methods of interpretation, but only in the alternative where it is not possible
to determine the meaning of the terms used in a legal act by means of a literal inter-
pretation [Brolik 2014, p. 56]. Courts, by applying a literal interpretation in the first
place, provide taxpayers with certainty regarding the tax law provisions applicable to
them. At the same time, the primacy of a literal interpretation reduces the risk of a
narrowing of taxpayers’ rights (or an extension of their obligations) by means of a tel-
eological interpretation that would justify an increase in the tax burden on more or
less camouflaged fiscal considerations. As will be presented in the further part of the
article, Polish courts declare that they adhere to the primacy of literal interpretation
when interpreting tax regulations, but in practice they often depart from the linguis-
tic meaning of the terms used in the regulations, which often leads to adverse effects
for taxpayers. Moreover, the approach of the courts is characterized by instability and
high volatility over the years, which only increases the uncertainty of taxpayers.
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Exemption for Port Infrastructure

The infrastructure of harbours (both sea and river) is one of the pillars of the
state’s transport system. Maintaining harbours in a state that allows them to be prop-
erly operated requires large financial outlays, a significant part of which consists in
modernizing existing assets and increasing their initial value. At the same time, water
transport is considered to be the best fit into the policy of sustainable development
due to the low degree of pollution emitted by it. For this reason, from the beginning
of the L.T.C.A. (ie., since 1991), it included an exemption for harbour infrastruc-
ture, according to which buildings used only for the needs of sea and river harbours
were exempted from real estate tax. This exemption was abolished in 2001, which
was motivated by the desire to increase the budget revenues of municipalities. Subse-
quently, after only one year, on 1 January 2002, a new provision was introduced un-
der which harbour infrastructure structures, structures providing access to ports and
marinas and land occupied for them are exempted from real estate tax (Article 7(1)
(2) L.T.C.A.). The restoration of the tax exemption was motivated by the need to sup-
port the development of water transport [Kalazny 2020a, pp. 130-135].

As we see, “river harbours” have disappeared from the content of the recipe. It is
difficult to find a justification for such treatment of river harbours, which are by no
means distinguished by a better financial condition than sea harbours. On the con-
trary, river transport in Poland has been in a state of constant regression for the last
30 years.

This inconsistency in the treatment of sea harbours and river harbours in the le-
gal situation in force since 1 January 2002 was attempted to be removed by an inter-
pretation referring to the literal wording of the provisions. It should be noted that the
provision provides for an exemption for ‘harbour infrastructure structures, without
specifying whether it is a river or sea harbour. According to the accepted principles
of interpretation, the concept of “construction of harbour infrastructure” should be
interpreted on the basis of the common language (since this concept is not defined in
the tax act, nor does it refer to the definition from another act). Harbour infrastruc-
ture undoubtedly includes not only sea harbours facilities, but also river harbours.

However, in the jurisprudence of Polish administrative courts, a uniform line
of jurisprudence has been established, according to which when defining the con-
cept of “harbour infrastructure structure” one should refer to the provisions of the
S.H.M.A. (Judgement of the Supreme Administrative Court of 14 May 2014 (II FSK
1222/12); Judgement of the Provincial Administrative Court in Wroctaw of 19 Oc-
tober 2017 (I SA/Wr 577/17)). Thus, under the current jurisprudence, river harbour
structures cannot benefit from a tax exemption on an equal footing with sea har-
bours.

This standpoint should be assessed unequivocally negatively. As indicated above,
as a result of uncoordinated and insufficiently justified legislative action, river har-
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bours were excluded from the scope of the tax exemption by the legislator. Subse-
quently, such a standpoint was sanctioned by the jurisprudence of administrative
courts (despite strong arguments put forward by representatives of the tax law doc-
trine in favor of a different interpretation of the provisions allowing the release of
river harbour structures [www.sip.lex.pl/#/commentary/587339571/137011, access
as of 27 of November 2021]. As a result, the current regulations discriminate against
one type of transport infrastructure (river harbours) in relation to all the others, and
such a legal situation has not been justified both by the legislator and by administra-
tive courts interpreting the provisions in question.

Moreover, the interpretation of the term ‘harbour infrastructure’ adopted by Pol-
ish courts by referring to the definition from the S.H.M.A. (despite the absence of
such a reference in the L.T.C.A.) has another effect. The tax exemption may be used
only by harbour infrastructure structures belonging to the so-called seaport author-
ities — state-owned companies (Judgement of the Supreme Administrative Court of
11 July 2013 (II FSK 678/13)). Meanwhile, private entrepreneurs who own identical
harbour structures (e.g., quays) and perform identical services (e.g. consisting in un-
loading containers) must pay a very high real estate tax (2% per year from the initial
value of the structure).

Exemption for Railway Infrastructure

Despite the similar subject matter of the regulation, the provisions providing for
an exemption for railway infrastructure have been interpreted by Polish administra-
tive courts in a completely different way than in the case of harbour infrastructure.

In the case of the exemption for railway infrastructure, the main doubt concerned
its applicability to private infrastructure which is not part of publicly accessible rail-
way lines, and in particular to railway sidings belonging to private entrepreneurs.
Disputes between taxpayers and tax authorities in this respect arose both on the basis
of the provisions of the L.T.C.A. in force in the period from 1 January 2007 to 31 De-
cember 2016, as well as on the basis of the provisions in force since 1 January 2017.
This issue is directly related to the principle of the primacy of literal interpretation in
tax law (as in the case of disputes over the scope of the exemption for harbour infra-
structure).

Until the end of 2016, railway infrastructure structures within the meaning
of the R.T.A. were exempted from real estate tax if the infrastructure operator was
obliged to make them available to licensed railway carriers. Therefore, in order to de-
termine whether a given building qualifies for exemption from real estate tax, it was
necessary to determine whether it is railway infrastructure within the meaning of the
R.T.A., and then whether the infrastructure operator is obliged to make it available to
railway carriers.
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With regard to the first of the above conditions, taxpayers most often argued that
the railway infrastructure should also include sidings, but this opinion was not based
on the provisions of the R.T.A. According to R.T.A., “railway infrastructure” was un-
derstood as a railway line. At the same time, the definition of ‘railway line’ indicated
that it did not include ‘railway sidings. Thus, ‘railway sidings’ could not be regarded
as ‘railway infrastructure’

The second condition, i.e., the question of how to understand the “obligation
to make available” railway infrastructure to a licensed railway carrier, raised even
more doubts. The interpretation of this concept on the basis of the provisions of the
R.T.A. led to the conclusion that the tax exemption cannot be applied to sidings, be-
cause the regulations do not obliged operators to make them available to railway car-
riers.

The amendment introduced on 1 January 2017 significantly extended the scope
of tax relief for railway infrastructure. In particular, according to the new version of
R.T.A., the tax exemption covers land, buildings and structures forming part of the
railway infrastructure within the meaning of R.T.A., which is made available to rail-
way carriers (Article 7(1)(1) L.T.C.A.). The extension of the exemption to sidings was
the result of both a reformulation of the provisions of the tax law and the provisions
of the R.T.A. The new definition of railway infrastructure in the R.T.A. also includes
sidings (Article 4(1) and Appendix 1 R.T.A.).

At the same time, as in the legal status in force until the end of 2016, two con-
ditions must be met for the application of the exemption. First, the facility must be
classified as a railway infrastructure in accordance with R.T.A. Secondly, the infra-
structure must be made available to railway carriers. Importantly, in the version in
force since 1 January 2017, the provision no longer provides that infrastructure must
be made available to carriers on the basis of R.T.A., but only requires that the infra-
structure be used by carriers.

Numerous disputes between taxpayers and tax authorities have arisen regard-
ing the understanding of the premise of making railway infrastructure available on
the basis of the regulations in force since 1 January 2017. According to some repre-
sentatives of the doctrine, the condition “providing access to railway infrastructure”
should be interpreted taking into account the provisions of the R.T.A. - both in the
legal status in force until the end of 2016 and in the version in force since 1 January
2017 [Pahl 2017, pp. 39-52]. This approach entails serious tax consequences, as it
de facto excludes the possibility of applying the exemption to sidings. It should be
noted that the vast majority of railway sidings are so-called private infrastructure,
used only for the own needs of the owner-entrepreneur. The provisions of R.T.A. re-
garding making the railway infrastructure available to the carriers shall not apply to
private infrastructure.

This approach to the interpretation of the regulations was rejected in the juris-
prudence of Polish administrative courts, which recognized the right of taxpayers
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to exempt railway sidings constituting private infrastructure from real estate tax. In
particular, according to the courts, the L.T.C.A. refers to the provisions of R.T.A. in a
strictly defined area, i.e., only to determine what railway infrastructure is. Therefore,
the condition of making the railway infrastructure available should be interpreted
on the basis of the rules of everyday language, and not through the application of the
provisions of R.T.A. If the taxpayer actually makes the railway infrastructure availa-
ble to the railway carriers, the condition should be considered to be fulfilled even if it
is not made according to the rules set in R.T.A.

Conclusion

A comparison of the approach of Polish administrative courts to the interpreta-
tion of the provisions on exemption from real estate tax for harbour and railway in-
frastructure leads to the conclusion that over the years the approach to the primacy of
linguistic interpretation has changed.

In the line of jurisprudence concerning the interpretation of the provisions on
the harbour exemption (formed in the years 2010-2014), it was assumed that in or-
der to decode the term “harbour infrastructure” used by the legislator, it is neces-
sary to refer to the provisions of the non-tax act (S.H.M.A.). It should be emphasized
that the courts have come to this conclusion despite the fact that the provisions of
L.T.C.A. do not contain such a reference. Moreover, the concept of harbour infra-
structure is understandable in everyday language and, therefore, according to the ap-
proach adopted in tax law doctrine, concepts from other legal acts should not be used
in such a case, since the addressees of a tax law cannot be required to have knowledge
of legal language [Brzezinski 2013, p. 36]. The direct consequence of this approach of
the courts is to exclude the possibility of applying the exemption for harbour infra-
structure to river harbours.

At the same time, in the line of jurisprudence regarding the exemption for rail-
way infrastructure, which was formed later (in 2017-2020), the courts adopted a
different approach, adopting the primacy of literal interpretation as the applicable
principle. Despite the doubts raised by the tax authorities reluctant to such a posi-
tion, according to the courts, the reference to the provisions of the R.T.A. should be
applied to the extent strictly indicated in L.T.C.A. This approach allowed railway sid-
ings to be exempted from the real estate tax.

Applying the above comparison to the considerations on the implementation of
the tax stimulating function, it should be noticed that the jurisprudence on the ex-
emption for harbour infrastructure has eliminated the use of the tax incentive for the
expansion and maintenance of river harbours in Poland. As a result, regulations that
could and should become an important stimulus for the development of river har-
bours is not working, and river transport in Poland is practically not developing.
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The approach of administrative courts to the principle of the primacy of literal
interpretation, which could be observed in the case of the provisions on exemption
for railway infrastructure, seems to suggest the emergence of understanding for the
importance of the tax stimulating function. The approach of the courts opened the
way for the use of the exemption by private entrepreneurs with railway sidings, and
thus enabled the implementation of the stimulating function. Entrepreneurs encour-
aged by the tax exemption received an incentive to build and modernize railway sid-
ings, and as a result to develop the use of rail transport (which, as more ecological
than road transport, requires support by various methods, also through tax incen-
tives).

Unfortunately, despite the emergence of a line of jurisprudence concerning rail-
way infrastructure based on the primacy of a literal interpretation, contrary to ex-
pectations, so far administrative courts have not changed their approach to the
interpretation of the provisions on the exemption for harbour infrastructure. The
doctrine proposes to include in the harbour exemption the current position of the
Supreme Administrative Court, according to which the reference to the provisions
of another act should be applied in cases strictly provided for in the tax act [Kalagzny
2020b, p. 55]. However, we still have to wait for its implementation.
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Introduction

In 2021 legal definitions of such new concepts for our legal reality as “social en-
trepreneurship” and “subject of social entrepreneurship’, as well as legislative changes
aimed at both registering social entrepreneurship entities and determining state sup-
port measures of social entrepreneurship, have been introduced into the legislation
of the Republic of Kazakhstan.

These legislative and organizational novelties represent a very important step
both to ensure conditions for more sustainable development of private business in
our country, and to create a more inclusive, favorable and promising socio-economic
environment for all categories of our fellow citizens (especially for those who are
reasonably referred to and/or legally recognized as socially vulnerable groups of the
population).
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With such amendments in our legislation, the legal policy and practice of pub-
lic administration in Kazakhstan has made notable progress towards harmonization
with the activities of the European Union and many modern States to create condi-
tions for the functioning of Social Economy.

At this stage we have based on the fact that at the level of the European Union the
Social Economy is considered as a set of special organizations that conduct economic
activities conditioned by the need to achieve socially significant goals and/or to solve
socially significant problems [Daniela 2018, pp. 17-18], and such “mission-driven
organizations are legally independent of the State” [Glanzel, Schmitz, Mildenberger
2012, p. 8].

Based on our comparative study research, which results are reflected in this ar-
ticle, it is also obvious to us that social entrepreneurship and Social Economy do not
(atleast, it should not) imply any inclusion in the circle of their organizations of those
market-economy entities that are engaged in a regular entrepreneurial activity, even
when they (as their one-off projects, charity or other similar form of socially benefi-
cial projects) provide funding to, or offer other support of activities of, organizations
of Social Economy.

In this regard, this article includes analysis and proposals for further develop-
ment of Kazakhstani legislation to regulate organizational and legal forms for social
entrepreneurship in our country. Certain necessary legislative amendments in this
matter are proposed and explained.

About Those Who Are Engaged in the Social Entrepreneurship

Social entrepreneurship is carried out by people interested in the implementa-
tion of economically viable activities with its end result to be a solution of environ-
mental problems, issues of fair trade, education, public health and health care, social
justice, etc. [Ineza 2021, p. 1].

In the European Union, as a general definition, specially established private and
social-mission-driven enterprises created with the freedom of membership in them
and with their autonomy / independence from the State and other market partici-
pants have been proposed to be understood as the subjects (persons or entities) of
Social Economy. And there two categories of such organizations which, by their re-
spective regular activities, form Social Economy have been distinguished [Daniela
2018, p. 9].

As we understand, within the first category (Social Enterprises), they unite
those corporate-type organizations that are created to meet needs of their members
through participation of the organizations in market relations by way of production
of goods, provision of services, offering guarantees or financing (to their members -
EK.).
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The second category of social entrepreneurs (Social Business) seems to include
those who provide non-market services [that is, those which, for various reasons,
most often associated with insufficient profitability of the relevant activity, are not
provided by ordinary entrepreneurs — EK.] to, for instance, households, and whose
income cannot be appropriated by those who created respective organizations estab-
lished, control them or finance them (i.e. cannot be distributed in their favor) [Dan-
iela 2018, pp. 9, 35, 39].

About the Concept of Social Finance

In the view of what Social Economy is as “a different way of doing business”
[SESBA project partnership 2016, p. 12], organizations / subjects of Social Economy
cannot be considered as objects of capital investment.

Those investment relations that take place in relations between any commercial
enterprise and its founders / participants do not arise within Social Economy when
the relevant organization is set up or a third party provides financing to it in other
forms. Even in the case of a Social Enterprise, the legal status of which may allow
some limited distribution of its net income among its participants, the return of cap-
ital investments made available to it does not seem to be at least somehow probable.
And in the case of social entrepreneurship of the second type (i.e. Social Business),
such a return on investment is generally impossible.

In this regard, it is reasonably noted that Social Enterprises are often viewed by
ordinary private investors as unattractive investments, and therefore such enterprises
are often forced to rely on government subsidies, which (in doing so) can create prob-
lems for their (the enterprises’) autonomy [Glanzel, Schmitz, Mildenberger 2012, pp.
8, 11, 12]. In that context, there a variety of specific models of financing their activi-
ties that are acceptable for Social Enterprises to support their sustainability has been
mentioned to exist [Fonteneau, Neamtan, Wanyama, Morais, de Poorter, Borzaga,
Galera, Fox 2011, pp. 25-26].

In view of this fundamental circumstance, the essence of Social Economy pre-de-
termines the development of a new concept and system of relationships called Social
Finance, which would function to finance the Social Economy / Social Enterprises.
The components of such a system are:

1. the subjects (persons) of Social Economy as objects or recipients of the fi-
nancing, as well as

2. social investors and

3. special financing instruments, which instruments, as we believe, cannot be
considered as means of capital investments [Gldnzel, Schmitz, Mildenberger
2012, p. 8].
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Within such a system, Social Enterprises and other entities of Social Econ-
omy (e.g. Social Business), their activities shall be considered as objects of social in-
vestments. To put it in other words, such entities shall act as recipients and users of
various Social Finance instruments, or as beneficiaries of relevant social finance ar-
rangements.

In turn, social investors (that is, sources of financing for Social Economy) are
those who will not receive a direct financial return on their social investments and
any gain in the form of money or other positive assets, but who aim to assist in ob-
taining a socially valuable effect from their social investments by meeting social needs
of third parties, solutions of certain social problems [Glanzel, Schmitz, Mildenberger
2012, pp. 12-13].

At the same time, to qualify as instruments of Social Finance there can be any
forms of financing Social Economy that support its sustainability, including member-
ship in certain mutual financing organizations, operation of special funds, provision
of special grants, equity and quasi-equity financing and other methods of financial
support [Fonteneau, Neamtan, Wanyama, Morais, de Poorter, Borzaga, Galera, Fox
2011, pp. 25, 28].

About Organizational and Legal forms for Social Enterprises
and Social Business

It has been recognized that there is no a single organizational and legal form for
Social Enterprises and Social Business [European Commission, Directorate-General
for Internal Market, Industry, Entrepreneurship and SMEs 2021]. Other jurisdictions
offer separate organizational and legal forms for subjects of Social Economy [Fonte-
neau, Neamtan, Wanyama, Morais, de Poorter, Borzaga, Galera, Fox 2011, pp. 1-5].
At the same time, it is specified that all relevant organizations as subjects of Social
Economy are characterized by the desire of the most vulnerable social groups to re-
spond to their own needs through self-help (or mutual assistance / mutual support —
EK.) organizations [Daniela 2018, p. 15].

The need for regulation of separate legal and organizational forms for entities
of Social Economy and Social Business is dictated by the fact that, though they can
engage in entrepreneurial activity, they are restricted in the distribution of their net
income among their founders / participants (or such distribution is generally inac-
cessible for them). That is why the organizational and legal forms of commercial (en-
trepreneurial) organizations may be unacceptable for social entrepreneurship.

Similarly, activities of organizations of Social Economy may be also impossible
(or very limited) if they act in the form of non-profit organizations, which (although
they are allowed to receive entrepreneurial income) cannot have profit-making as the
main focus and the main purpose of their activities. At the same time, for subjects of
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Social Economy, obtaining such income as a regular source of funding can be cru-
cial. Therefore, at least, the development of legislation on non-profit organizations
becomes relevant, including to ensure the efficiency of Social Economy.

In turn, in case when Social Economy allows individuals to act as its subjects,
then, for the above reasons, the form of individual entrepreneurship (as the form has
been regulated in Kazakhstan) may also be unacceptable. At the same time, in this
case, it may be necessary to introduce a special form for the purpose, for example, of
a social individual entrepreneur.

In any case, whatever the legislative decision regarding the classification of legal
entities and regulation of organizational and legal forms for subjects of social entre-
preneurship (in general, the such of Social Economy), when determining the organ-
izational and legal forms for them, it is advisable to remember that their common
characteristic is that: (1) the system of management and conduct of the business of
each of such enterprises is determined by collective ownership and (2) such enter-
prises shall be managed, and their activities shall be run, based on the principles of
participation of their members (participants, founders) in its management and the
way of respective decision-making should be democratic [Fonteneau, Neamtan,
Wanyama, Morais, de Poorter, Borzaga, Galera, Fox 2011, pp. 7-8].

Recognition of the Concept of Social Entrepreneurship in Kazakhstan

For Kazakhstan, the concept of social entrepreneurship is the new one. The solu-
tion of socially significant problems and tasks of social integration of vulnerable seg-
ments of the population was an important area of activity of the earlier existed Soviet
Union. However, in the absence of entrepreneurship, moreover — with the legislative
prohibition of entrepreneurship, during the Soviet era these tasks were solved in dif-
ferent ways. Nevertheless, the first steps have already been taken to form a legal and
organizational basis for social entrepreneurship in the Republic of Kazakhstan.

In particular, the Law “On Amendments and Additions to Certain Legislative
Acts of the Republic of Kazakhstan on the Matter of Entrepreneurship, Social Entre-
preneurship and Mandatory Social Health Insurance” (the “Law on Social Entrepre-
neurship’) [The Law of the Republic of Kazakhstan of 24 June 2021 “On Amendments
to Certain Legislative Acts of the Republic of Kazakhstan on Matters of Entrepre-
neurship, Social Entrepreneurship and Mandatory Social Medical Insurance” No.
52-VII] has been adopted in 2021, and respective changes and additions have been
made to some of legislative acts of the Republic of Kazakhstan currently in effect.

An essential aspect is that it is planned to form and maintain a Register of social
entrepreneurs. A draft of the Rules for maintaining such a Register has already been
developed and placed for public discussions [Draft of the Rules 2021, p. 11].
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In addition (according to local mass media), organizational measures are already
being taken by the State to develop labor skills and stimulate jobs, ensure social inte-
gration of certain categories of citizens, an Atlas of new professions and competencies
in Kazakhstan has been formed, and appropriate social services are being created.

The Concept of the Social Code of the Republic of Kazakhstan has been devel-
oped, which (although it does not have, and should not have, the purpose of regulat-
ing social entrepreneurship) will be based on (as one of the three basic principles for
the Code) the principle of solidarity and responsibility of the State and citizens [A
press release 2021 on: 12].

At the same time, it seems that (if not immediately, then in the foreseeable fu-
ture) the Social Code will regulate the activities and instruments of financial support
of the Social / Solidarity Economy. Such legal framework to be created by norms of
the Social Code seems to be both justified and the most expedient.

As for the Law on Social Entrepreneurship, its adoption (no matter how imper-
fect or incomplete its content may be) corresponds to global trends in social devel-
opment, reflects (to a certain extent) international and foreign experience. This is an
important step towards the formation of Social Economy in Kazakhstan.

But this is only the first step towards the perception of the concept of social en-
trepreneurship by the legal system of Kazakhstan and of the implementation of the
concept in the reality of Kazakhstan.

About the Main Tasks of Social Entrepreneurship in Kazakhstan

They have been defined in Article 79-2 of the Entrepreneurial Code [The En-
trepreneurial Code of the Republic of Kazakhstan of 29 October 2015], www.online.
zakon.kz] and include both: 1. ensuring participation of business entities (entrepre-
neurs) in solving social problems, promoting / facilitating their solution, and 2. in
accordance with the understanding of Social Economy accepted in the developed
jurisdictions, assistance in ensuring employment of socially vulnerable segments of
the population, creating opportunities for them equal with other citizens to partici-
pate in socially useful activities, as well as promoting goods produced by social entre-
preneurs, their works and services including those produced / performed / rendered
with personal labor participation of socially vulnerable people. At the same time,
these norms apply only to those who are classified as socially vulnerable groups of the
population according to the instructions in Article 79-3 of the Entrepreneurial Code.

It should be noted that in Article 79-2 of the Entrepreneurial Code, one of the
tasks of social entrepreneurship has been defined as “ensuring the participation of
business entities in solving social problems, including through the introduction of
social innovations and assistance in the provision of social services”
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It seems that this provision of the Entrepreneurial Code incorrectly defines such
a task specifically for social entrepreneurs, because it is the area of activity that is (or
should be) a task for public administration in promoting social entrepreneurship.

In this case, it looks obvious that it is inexpedient to recognize the entrepreneur-
ial activity itself as social entrepreneurship (even if the respective entrepreneurs “par-
ticipate in solving social problems”). It seems that for such entrepreneurs it is possible
to provide for (and they even should be provided) separate (other than for social en-
trepreneurship) measures of state encouragement, incentives or support in order to
induce them to participate in solving social problems.

The introduction of such a legislative norm in the Entrepreneurial Code is seen
as incorrect perception of foreign experience. For example, it is obvious that it was
not considered while drafting the aforementioned amendments to the Entrepreneur-
ial Code that in the EU countries the state policy for solving problems of social entre-
preneurship is based on the following two pillars:

1. creation of eco-system for Social Economy to enhance multiplication of So-
cial Enterprises; and

2. support citizens’ ability to self-organize in creation and running Social Enter-
prises [Borzaga, Galera 2016, p. 19].

And those two pillars pre-determine specific formulation and/or content of rele-
vant legislative provisions.

It means (apart from other important aspects) that those who a considered as ex-
ternal source of financing Social Enterprises, even if they are qualified as social inves-
tors, are not recognized as social entrepreneurs or Social Enterprises. However, they
can be considered as significant components of an ecosystem for Social Economy.

About Significance of Social Innovations

As noted above, legal regime for social entrepreneurship in Kazakhstan provide
for introduction of social innovations to solve social problems. In this regard, one
should note that in accordance with the experience developed in foreign jurisdic-
tions, the use of innovative approaches is manifested to exist in the management of
the activities of a social entrepreneur.

In this context, innovation should primarily relate to the management activities
of the social entrepreneurs themselves; innovations should contribute to the achieve-
ment of the goal of a Social Enterprise / organizations of social entrepreneurship, and
not of a public administration [Ineza 2021, p. 5].

In connection with this, imperfection of the legal technique should be noted.
Particularly, such shortage can be seen in that how the concept of “innovations” is
defined in Article 79-1 of the Entrepreneurial Code. Such definition was introduced
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“for the purposes of this Code” (that is, the Entrepreneurial Code — EK.). But it can
have a meaning only for those aspects which exist within the framework of the con-
tent of subparagraph 1 of Article 79-1 of the Entrepreneurial Code. The different fo-
cus of various norms of the Entrepreneurial Code (which Code does not regulate the
social entrepreneurship only) shall also determine a different significance of innova-
tions used in a particular area of application of the Code.

Taking into account the above, it seems appropriate not only to clarify the tasks
of social entrepreneurship, but also to correct the definition of the legal term of “in-
novations” and clearly (at least, clearer) indicate the significance of innovations in the
sphere of social entrepreneurship.

About Support Measures for Social Entrepreneurs Provided for in the
Laws of Kazakhstan

As noted above, the recognition of a person as a subject of social entrepreneur-
ship means the availability for the person of special measures of organizational, legal,
methodological and financial support provided for in the law.

Particularly, Article 232-1 of the Entrepreneurial Code provides for the list of
the types of state support for social entrepreneurship. An analysis of the content of
that Article of the Entrepreneurial Code allows to conclude that many (if not most)
of the envisaged (and others that will be developed in the future) measures to support
social entrepreneurship (first of all, measures of a financial and other property na-
ture) for ordinary entrepreneurs should not be available.

In any case, for such ordinary entrepreneurs, participation in the system of sup-
porting measures for social entrepreneurship, including a Social Finance system,
should be limited only to their role of social investors, and not of social investees.

About Legal Definition of Social Entrepreneurship in Kazakhstan

Article 79-1 of the Entrepreneurial Code provides for the following definition
of social entrepreneurship in the Republic of Kazakhstan: “Social entrepreneurship
is the entrepreneurial activity of subjects of social entrepreneurship, contributing to
the solution of social problems of citizens and society, carried out in accordance with
the conditions provided for in Article 79-3 of this Code (i.e. “Categories of subjects
social entrepreneurship” - EK.).

Such legal definition of social entrepreneurship seems to be too general. It does
not contain clearly defined and legally significant criteria. Moreover, it allows its ap-
plication even in relation to:

1. those entities that are not (conceptually or objectively cannot be considered)
as subjects of social entrepreneurship, and
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2. those activities that in their essence are not social entrepreneurship (in its

generally accepted understanding in many other jurisdictions).

In order to avoid any ineffectiveness of the application of support measures to
social entrepreneurship and formation of corrupt practices in implementing of such
support, the legal definition of social entrepreneurship needs legislative clarification.

Here, it should be remembered that social entrepreneurship is not an ordinary
entrepreneurship (as this term is defined in Article 2 of the Entrepreneurial Code
and in Article 10 of Civil Code of the Republic of Kazakhstan [The Civil Code of the
Republic of Kazakhstan (General Part) of 27 December 1994, as amended, www.on-
line.zakon.kz]. Social entrepreneurship is a specific combination of an entrepreneur-
ial activity and a focus on the implementation of a social mission, where the second
component is predominant, and the possibility of distributing net income in money
or other property, as well as any other return on monetary investments, is signifi-
cantly limited or completely prohibited.

It should also be understood that social entrepreneurship is a business [SESBA
project partnership 2016, p. 5]. That means, it is a regular and continuous implemen-
tation of appropriate economic activity on a systematic basis during a long time to
achieve goals of such activity and to solve tasks within the framework of its social ori-
entation.

In this regard, it is required to create an adequate legal basis for social entre-
preneurship, including its adequate legislative definition, creation of new (special)
organizational and legal forms for social entrepreneurship, development of effective
models for financing social entrepreneurship and the formation of legal conditions
for the functioning of the social finance system.

Taking into account the said above, a clear legislative separation of the concepts
of entrepreneurship and social entrepreneurship is necessary. In addition, the tasks
listed in Article 79-3 of the Entrepreneurial Code should be re-formulated, and the
measures to support social entrepreneurs provided for in that Article should be sep-
arated from preferences for entrepreneurs who simply “participate in solving social
problems”.

Legal Definition of “a Subject of Social Entrepreneurship”
in Kazakhstan

The legal definition of the term “a subject of social entrepreneurship” introduced
into the legislation of Kazakhstan is also insufficient in its content to understand what
social entrepreneurship is and which of the subjects of entrepreneurial activity can be
viewed as a social entrepreneur.
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According to Article 79-1 of the Entrepreneurial Code, individual entrepreneurs
and legal entities (with the exception of large business entities) (and only they — EK.)
can be considered being social entrepreneurs, provided that they are:

1. recognized as such through registration in the Register of subjects of social
entrepreneurship and

2. included in this Register in accordance with the requirements of Article 79-3
of the Entrepreneurial Code and the Rules for the formation and mainte-
nance of the specified Register (as noted above, the draft of such Rules exists,
but has not yet been approved).

Being combined with the legal definition of “social entrepreneurship”, the legal

term of social entrepreneur in current version of Article 79-1 of the Entrepreneurial
Code means those persons:

1. simply indicates individual entrepreneurs and legal entities,

2. which are included in the Register of subjects of the social entrepreneurship,
and

3. whose activities are aimed at solving social problems of citizens and society.

In addition, such individuals and organizations should maintain their compli-
ance with criteria set forth in Article 79-3 of the Entrepreneurial Code to provide at
least 50% of the jobs created by them for workers with social status and spend at least
25% of their total labor costs on remuneration of their labor, or to have income from
the implementation of the stipulated socially significant activities in the amount of at
least 50% of their total income and reinvest at least 50% of their net income in carry-
ing out their activities in the framework of social entrepreneurship.

The Need for Legislative Clarifications

It seems that legal definitions of both social entrepreneurship and social entre-
preneurs need to be essentially revised and clarified. In doing so, the following should
be taken into account:

1. the possibility of conducting social entrepreneurship by an individual seems
to be acceptable in the conditions of Kazakhstan; however, it seems that it
would be more expedient for these purposes to avoid using the form of an in-
dividual entrepreneur, but specifically for the purposes of engaging in social
entrepreneurship to regulate a special legal form of a social individual entre-
preneur;

2. admitting participation of legal entities precisely as subjects of social entre-
preneurship requires:
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legislative recognition of another separate type of legal entities in Article 34 of
the Civil Code of the Republic of Kazakhstan (in addition to commercial and
non-commercial organizations)

regulation of special organizational and legal forms for such distinguished legal
entities because organizational forms for social entrepreneurship that exist
in other countries (in particular, a social cooperative, a mutual fund, etc.) are
not provided for by Kazakhstani legislation (although, as a rule, all organiza-
tions of Social Economy operate in corporate forms, including acting as asso-
ciations, or are funds).

Thus, it is advisable to amend the Civil Code (to the minimal extent, its Articles
34 and 35) regarding the legal status of legal entities, because:

1. social entrepreneurship is not the activity of commercial organizations, and

2. the forms of non-commercial organizations may not (at least, effectively)
contribute to the expected social integration of vulnerable groups of the pop-
ulation and their motivation to participate in productive activities, and also
do not provide for systematic economic activities aimed at generating entre-
preneurial income, and impede or hinder the use of many financing models
for social entrepreneurship.

Such legislative changes and additions should properly reflect the following fun-
damental points:

1. social entrepreneurship is a regular and purposeful economic activity; so-
cial entrepreneurship is not charitable projects of individual business enti-
ties conducting entrepreneurial activity or those functioning as non-profit
organizations;

2. asocial / socially significant mission is the primary and prevailing goal of
the activity of any subject of social entrepreneurship / organizations of Social
Economy; the concepts of the common good and public interest require sig-
nificant theoretical development and legislative formulation in order for the
legal and organizational basis of social entrepreneurship to be formed in the
most expedient, reasonable and effective way;

3. the proper legal regulation of Social Enterprises is conditioned by the exist-
ence of an integral system of effective and diverse mechanisms that ensure
inclusiveness and sufficient motivation for vulnerable and marginalized seg-
ments of the population with the aim of their social integration, which should
be formed at the level of public policy using a systemic and integrated ap-
proach;

4. it is necessary to bear in mind the peculiarities of the organizational struc-
ture and management in Social Enterprises and other subjects of social entre-
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preneurship: the management structure and business management system of
such an enterprise / entity is determined by collective ownership and princi-
ples of participation of members (participants, founders) of the enterprise in
its management, as well as by a democratic method of management and de-
cision making;

5. the formation of a system of Social Finance is essential in order to create ef-
ficient and accessible sources of financing for social entrepreneurship for the
relevant entities; at the same time, it should be remembered that in the over-
whelming majority of cases, the establishment of Social Enterprises / social
entrepreneurship entities, there is no investment relationship between the
entity and its founders / participants.

Conclusion

Formation of Social and Solidarity Economy in Kazakhstan requires creation of
an appropriate legislative and organizational framework for social entrepreneurship
in our country, including implementation of significant changes and additions to the
system of current legislation.

We believe that the concept of social entrepreneurship can receive an appropri-
ate legal basis, provided that one of the declared and pursued goals of public policy in
Kazakhstan is the formation of Social and / or Solidarity Economy.

Clarity and unambiguity in defining such a goal will make it possible to system-
atically reform legislation by defining the organizational forms of Social Economy,
the system of state support for the subjects of Social Economy, as well as effective
and very special mechanisms and instruments for financing their activities by the so-
called social investors.

At the same time, the necessary clarity in the formulation of the relevant state
policy and its consistent implementation will not only stimulate the development of
Social Economy, but it will also help to create effective barriers to ineftective spend-
ing of the state budget funds in support of social entrepreneurs, to prevent formation
of corrupt practices as well as to prevent a decrease in peoples’ confidence in the State
and discrediting the very idea of Ssocial Economy.

Finally, for Kazakhstan, the perception of the above mentioned two concepts
(“social entrepreneurship” and “subjects of social entrepreneurship”) should serve
as an additional incentive for the development of the legal institution of private-law
subjects in general and reforming the system of legal entities in particular.

Taking into account the approaches to understanding Social Economy in devel-
oped jurisdictions and the peculiarities of the civil-law regulation of legal entities in
Kazakhstan, as the very next step in such legislative development it seems the most
expedient to be as follows:
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Social Economy organizations should be distinguished as a separate type of legal
entities (in addition to their existing division for commercial and non-commercial
organizations),

special organizational and legal forms for such social entrepreneurship entities
should be regulated, also depending on the content of the activities of each respective
entity.
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Project Approach in State and Municipal Management of Modern
Russia

In the Russian Federation, due to external risks and threats, unstable socio-eco-
nomic development in the context of the global crisis, effective methods are being
sought at all levels of public administration to achieve national goals and solve pri-
ority tasks directly related to human well-being, society and the state, which are out-
lined in the Decree of the President of the Russian Federation dated May 7, 2018
No. 204 “On National goals and strategic objectives of the development of the Rus-
sian Federation for the period up to 2024” [Collection of Legislation of the Russian
Federation. 2018. No. 20. Article 2817].

In recent years, the project approach has gained a significant role in state and
municipal management. Its use in the public sector has become one of the results of
the transition from process to result. As part of the ongoing administrative reform in
Russia, one of the trends was the introduction of results-oriented management.

The project approach in public administration is based on the methodology and
use of management tools, in which the basis is a project — a unique (new, original,
inimitable) set of actions, processes and elements initiated and implemented over a

69



Elena Kireeva

predetermined period of time, and aimed (through the use of limited resources) at
achieving specific goals and final desired results [Charkina 2017, p. 54].

The very concept of “Project” comes from the Latin word “Projacere”, which in
translation into Russian means “to move something forward” (pro - in advance; jac-
ere — to promote, to throw forward).

As a project, a set of directions, goals, tasks, resources, managerial actions, man-
agers and performers are identified, which have such distinctive features as:

1. specific goals needed to achieve;
targets for understanding the quality of project implementation;
novelty;
resource base corresponding to the project activities;

project implementation period;

N vk W

risk (the inevitability of various conflict situations around and within the
project) [Rogova 2019, pp. 11-12].

In the Russian Federation, there is no definition of the concept of “project” at the
legislative level, but there is a subordinate interpretation provided for by the govern-
ment act [Decree of the Government of the Russian Federation No. 1288 of October
31, 2018], according to which “a project is a set of interrelated measures aimed at ob-
taining unique results under time and resource constraints” [Collection of Legisla-
tion of the Russian Federation. 2018. No. 45. Article 6947].

All projects have three important characteristics:

1. implementation period (each project has a beginning and an end, which dis-
tinguishes project activity from process (operational));

2. unique result;

3. goal.

The project approach includes two independent, but complementary directions:

1. design - initiation of a project that combines goals, objectives, planned indi-
cators (results), resources, responsible persons;

2. project management is the creation of project management bodies that en-
sure its implementation and completion [Charkina 2017, p. 32].

As noted earlier, the project approach has moved from business to public ad-
ministration. Having proven itself in corporate practice, the project approach is now
widely and actively used in the activities of public authorities and officials at all levels.

National projects can be considered as one of the examples of the implementa-
tion of the project approach in the domestic public administration.
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In official documents, the term “national project” was used in the annual Mes-
sage of the President of the Russian Federation V.V. Putin to the Federal Assembly of
the Russian Federation (“Rossiyskaya Gazeta’, 26th April 2005). On April 25, 2005,
the Head of the Russian state noted in his Message that “new opportunities and the
need to implement a number of major national projects have already appeared.” On
September 5 of the same year, the Russian President in the speech at the meeting
with the members of the Government, the leadership of the Federal Assembly and
members of the Presidium of the State Council, made a statement about the begin-
ning of the implementation of priority national projects in the country aimed at
significantly improving the quality of life of Russians. V. V. Putin pointed out that at-
tention should be focused on such areas as healthcare, education and housing, since
they determine the standard of living of citizens and the social well-being of society
[www.kremlin.ru].

In the Decree of the President of the Russian Federation dated May 7, 2018 No.
204 “On National goals and strategic objectives of the Development of the Russian
Federation for the period up to 2024” (Collection of Legislation of the Russian Fed-
eration. 2018. No. 20. Article 2817) the mechanism for achieving national goals is
defined. The solution of this problem is supposed to be through national projects de-
veloped by the Government of the Russian Federation taking into account the opin-
ions of regional authorities.

It should be noted that local self-government bodies take part in the implemen-
tation of regional projects ensuring achievement of the goals of national projects,
within the framework of the exercise of powers to resolve issues of local importance,
as well as in the implementation of certain state powers transferred to local self-gov-
ernment bodies. In the annual monitoring of the Ministry of Finance of the Russian
Federation on the results of the execution of local budgets and inter-budgetary rela-
tions in the subjects of the Russian Federation at the regional and municipal levels for
2020, it is noted that the participation of local governments in the national projects
is of particular importance because local self-government is closest to the population
of a particular territory and has the ability to ensure that citizens’ opinions are taken
into account while implementing the national projects. [www.minfin.gov.ru].

Regulatory Framework of Strategic Planning

The first attempt to implement the state policy through projects is associated
with the launch of the next stage of administrative reform. In the concept of admin-
istrative reform for the period 2006-2010 (Collection of Legislation of the Russian
Federation. 2005. No. 46. Article 4720) results management was designated as one of
the 8 areas of reform, and among the measures planned for 2006; the implementation
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of trial projects for the creation and implementation of results management proce-
dures in the federal executive authorities was envisaged.

Within the framework of this direction, it was envisaged to create and imple-
ment a comprehensive system of departmental and interdepartmental planning and
project management for the goals and results of activities, development of key meas-
urable indicators of effectiveness and efliciency of the activities of executive author-
ities in the main areas of their activities in accordance with the strategic goals of the
state.

To carry out project activities in the field of public administration on a system-
atic basis, a set of regulatory legal acts was developed, the main of which is Federal
Law No. 172-FL of June 28, 2014 “On Strategic Planning in the Russian Federation”
[Collection of Legislation of the Russian Federation. 2014. No. 26 (Part I), Article
3378].

The Law on Strategic Planning was initiated on October 1, 2012 by the Govern-
ment of the Russian Federation. The draft law was developed in accordance with the
Decree of the President of the Russian Federation dated May 7, 2012 No. 596 “On
Long-term State Economic Policy” [Collection of Legislation of the Russian Feder-
ation. 2012. No. 19. Article 2333] in order to coordinate strategic management and
budgetary policy measures.

The subordinate regulation of national projects, as it has already been indicated
above, is based on:

1. Decree of the President of the Russian Federation No. 204 dated May 7, 2018
“On National Goals and Strategic Objectives of the Development of the Rus-
sian Federation for the period up to 20247;

2. Decree of the President of the Russian Federation dated July 19, 2018 No. 444
(ed. dated July 20, 2021) “On Streamlining the activities of Advisory and Ad-
visory Bodies under the President of the Russian Federation” (together with
the “Regulations on the Council under the President of the Russian Federa-
tion for Strategic Development and National Projects”) [Collection of Legis-
lation of the Russian Federation. 2018, No. 30, Article 4717];

3. Resolution of the Government of the Russian Federation No. 1288 of October
31,2018 (as amended on June 24, 2021) “On the Organization of Project Ac-
tivities in the Government of the Russian Federation”.

Although the national projects are focused on the activities of State Authorities
- Federal and Federation subjects, however, the Legislation of the Russian Federation
regulates some issues of financial participation of municipalities in the implementa-
tion of national projects. For example, the Decree of the Government of the Russian
Federation dated October 23,2019 No. 1359 approved the Rules for the provision and
distribution of other inter-budgetary transfers from the federal budget to the budg-
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ets of the constituent entities of the Russian Federation for the renovation of regional
and municipal cultural institutions within the framework of the federal project “Cul-
tural Environment” of the national project “Culture” [Collection of Legislation of the
Russian Federation. 2019. No. 44, Article 6201].

Issues of Implementation of National Projects in the Russian
Federation

The implementation of priority national projects began in Russia on January 1,
2006, when the four projects were launched at once: “Health”, “Affordable and com-
fortable housing for Russian citizens”, “Education” and “Development of the agro-in-
dustrial complex (AIC)” [www.tass.ru/info/6101471, access as of 4 October 2021].

Describing the experience of project management in the Russian public admin-

istration sphere, S. S. Gorokhova identifies four stages of their development:

1. during the first stage (2005-2008), the use of project management elements
was observed, but it was not possible to create a truly project-based system of
work;

2. at the second stage (2009-2012), an interest in the project as a way of solving
state tasks increased, which was reflected in an increase in the number of pro-
jects and compliance with a number of methodological requirements of pro-
ject management in their execution;

3. the third stage (2012-2018) - popularization of project management was car-
ried out, which is expressed in an increase in the number of megaprojects and
the creation of the foundations of the methodological, legal and organiza-
tional basis for their implementation and use [Gorokhova 2020, No. 6];

4. the fourth stage (2018-present). It is conditioned by the adoption of the De-
cree of the President of Russia dated May 7, 2018 No. 204 “On national goals
and strategic objectives of the development of the Russian Federation for the
period up to 2024”. In continuation of the implementation of the directions of
the state socio-economic policy specified in this act, Decree of the President
of the Russian Federation No. 474 dated July 21, 2020 “On National Devel-
opment Goals of the Russian Federation for the period up to 2030” defines
five national development goals: a) preservation of the population, health
and well-being of people; b) opportunities for self-realization and talent de-
velopment; ¢) comfortable and safe environment for life; d) decent, effective
work and successful entrepreneurship; e) digital transformation. Within the
framework of each national development goal, Decree No. 474 sets targets
characterizing its achievement in 2030.
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Let’s take a closer look at the analysis of the implementation of national projects.
According to the Accounts Chamber of the Russian Federation for the execution of
the federal budget for 2019, “the volume of unfulfilled budget allocations amounted
to 1.1 trillion rubles, almost half of the increase in balances was made up of unful-
filled budget allocations for the implementation of national projects”

The level of execution of expenditures for the implementation of national pro-
jects and a Comprehensive plan (91.4%) is 2.8 percentage points to a lower than the
average level of execution of federal budget expenditures (94.2%). The volume of un-
fulfilled appointments amounted to 149.8 billion rubles, or 8.6%. Expenditures on

» <«

4 national projects (“Ecology”, “Digital Economy of the Russian Federation”, “Labor
productivity and Employment support”, “International cooperation and Export”)
and a Comprehensive plan were executed at a low level (less than 90%). Expenses
for the purchase of goods (works, services) within the framework of national pro-
jects amounted to 87.5% of the consolidated list with changes, for the provision of
inter-budget transfers to the budgets of the constituent entities of the Russian Federa-

tion — 89.2%. [audit.gov.ru]. Details of the execution of expenses, see Figure 1.

Figure 1. Level of Implementation of Expenditures on National Projects in 2019

billion rubles %
General performance level 1600.38 91.45
Science 37.62 99.14
Culture 14.03 99.02
Healthcare 157.14 98.01
Safe and high-quality highways 138.24 97.12
Demographics 498.34 95.47
Housing and urban environment 98.76 93.81
Education 98.66 90.98
gssﬁggeiirgs;zz 11);?; S)rru tclzzl rr:odermzatlon and expansion 306.13 38.02
International cooperation and export 78.10 89.10
Labor productivity and employment support 6.22 87.11
Digital Economy of the Russian Federation 73.82 73.33
Ecology 36.90 66.32
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The Federal Law “On the Federal Budget for 2020 and for the Planning Period
of 2021 and 2022” in 2020 provides for financial support for the implementation of
national projects in the amount of 2,129.6 billion rubles. In accordance with the in-
dicators of the updated painting, the total amount of budget allocations of the federal

budget for the implementation of national projects amounted to 2,206.7 billion ru-
bles.

Figure 2. Budget Allocations of the Federal Budget for the Implementation of National
Projects in 2020

31,9% Demographics 703.8 billion rubles
1,8% Healthcare 307.6 billion rubles
6,0% Education 133.0 billion rubles
7,7% Housing and urban environment 169.2 billion rubles
2,9% Ecology 64.6 billion rubles
0,2% Labor productivity 4.1 billion rubles
17,4 Comprehensive plan 385.0 billion rubles
1,8% Science 40.7 billion rubles
4,0% Digital Economy 89.0 billion rubles
0,7% Culture 16.1 billion rubles
2,9% Small and medium-sized entrepreneurship 63.7 billion rubles
13,9 Safe and high-quality highways 157.7 billion rubles
3,3% International cooperation and export 72.2 billion rubles

The execution of national projects by the end of 2020 amounted to 2,149.1 bil-
lion rubles, or 97.4% of the specified data.

At the same time, the best performance indicator is 99.7% for the national pro-
ject “Housing and urban Environment”, the worst is 86.4% for the national project
“Education”. [minfin.gov.ru].

Basing on the analysis of the presented indicators, T.A. Vershilo concludes that
“the problems of implementing national projects are not related to the lack of money
from the state, but to existing problems in the field of legal regulation of national pro-
jects; with the national project management system.” In her opinion, currently the
Government of the Russian Federation needs to solve two main tasks related to the
implementation of national projects:

1. to show the result in difficult both geopolitical and domestic conditions;

2. change the national project management system itself [Vershilo 2020, 21].
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As noted earlier, municipalities participate in the implementation of national
projects; let’s consider the statistical data characterizing it.

According to the Ministry of Finance of the Russian Federation, in 2019, the to-
tal amount of local budget expenditures for the implementation of national projects
amounted to 431.7 billion rubles.

If we take into account that the volume of expenditures of the consolidated budg-
ets of the subjects of the Russian Federation as a whole on national projects amounts
to 1,338.0 billion rubles, then, almost a third of regional projects are implemented by
the local governments.

If we make the same assessment in the context of national projects, then the
largest share of local budget expenditures in regional projects is formed in terms of
national projects: “Housing and urban environment” - 72.1%; “Culture” — 55.0%;
“Ecology” - 46.4%; “Education” - 42.5%.

The smallest share: “Small and medium-sized enterprises” - 3.7%; “International
cooperation and export” - 0.8%, “Healthcare” — 0.1%, “Labor productivity and em-
ployment support” — 0.1%.

At the same time, the cash execution of local budgets in terms of expenditures on
the implementation of regional projects lags behind the pace of execution of federal
and regional budgets: as of January 01, 2020, the execution of local budgets amounts
to 378.3 billion rubles, or 87.6% of the provided budget assignments (431.7 billion
rubles). The cash execution on the same date for the federal budget — 91.4%, for the
budgets of the subjects of the Russian Federation - 91.1%.

The most significant lag is noted for national projects “International cooperation
and export” - 70.0%; “Ecology” - 82.1%. [www.minfin.gov.ru].

In 2020, the total amount of local budget expenditures for the implementation of
national projects amounted to 514.0 billion rubles, which is almost a third of regional
projects.

The largest share of local budget expenditures in regional projects consists of
national projects: “Housing and urban environment” — 73.9%; “Culture” - 57.4%;
“Ecology” - 50.7%; “Education” — 45.9%. The lowest share: “Digital economy of the
Russian Federation” (6.1%), “Small and medium-sized enterprises” — 2.2%; “Labor
productivity” — 0.01%, “International cooperation and export” (0.01%).

In general, the local governments take part in 12 national projects, they do not
participate only in the Comprehensive Plan of Modernization and Expansion of the
main infrastructure, and only a few participate in the national project “Science”

At the same time, the cash execution of local budgets in terms of expenditures
on the implementation of regional projects is somewhat lagging behind the pace of
execution of regional budgets: as of January 01, 2020, the execution of local budgets is
468.3 billion rubles, or 91.1% of the budgeted assignments (514.0 billion rubles). The
cash execution on the same date for the budgets of the subjects of the Russian Feder-
ation - 93.2%.
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The most significant lag is noted for national projects “Education” - 86.9%;
“Housing and urban environment” — 89.3%. [www.minfin.gov.ru].

Investment Activity in Municipalities of the Russian Federation

Along with public investments carried out by financing the participation of mu-
nicipalities in the implementation of national projects, classical mechanisms for at-
tracting investments are used. Let us recall that an investment activity refers to a set
of measures carried out by the state, individuals or enterprises aimed at generating
profit, capital gains or other positive results [Ustinovich 2020, p. 51].

In accordance with the current legislation of the Russian Federation, an invest-
ment activity is allocation of investments and implementation of practical actions in
order to make a profit and (or) achieve another beneficial effect (Article 1 of Federal
Law No. 39-FL of February 25, 1999 (ed. of December 08, 2020) “On Investment ac-
tivities in the Russian Federation carried out in the form of capital investments” [Col-
lection of Legislation of the Russian Federation. 1999. No. 9. Article 1096].

According to E. S. Ustinovich, in the presence of various approaches existing in
economics, most authors agree that an investment activity is an investment of re-
sources (financial, material, intellectual, etc.) in the process of activity of an economic
entity in order to obtain a positive effect of this very activity [Ustinovich 2020, p. 52].
As A A. Starshov notes, “the ability of the state to manage investment processes is de-
termined by the presence of a large number of legal mechanisms that allow the func-
tions of the owner and regulator to be realized” [Starshov 2019, No. 2].

One of the new mechanisms that have appeared in the legislation of the Russian
Federation is the “territory of advanced socio-economic development”, which can be
created by the decision of the Government of the Russian Federation on the terri-
tories of single-industry municipalities of the Russian Federation (single-industry
towns) included in the list approved by the Government of the Russian Federation. In
these territories, a special legal regime has been established for the implementation
of entrepreneurial and other activities in order to create favorable conditions for at-
tracting investment, ensuring accelerated socio-economic development and creating
comfortable conditions for ensuring the vital activity of the population. Thus, spe-
cial municipalities have appeared in Russia, the purpose of which is to attract invest-
ments.

On the basis of the “Rules for the creation of territories of advanced socio-eco-
nomic development in the territories of single-industry municipalities of the Russian
Federation (single-industry towns)” (Collection of Legislation of the Russian Feder-
ation, 2015, No. 27, Article 4063), while submitting an application for the creation
of such territory in a municipality, information on the experience of implementing
large investment projects in the subject of the Russian Federation and single-industry
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towns is mandatory as well as the information about potential residents of the terri-
tory of advanced development who have confirmed (in writing) their readiness to
implement investment projects in the territory of advanced development (with cop-
ies of framework agreements between the executive body of state power of the subject
of the Russian Federation and residents on their intentions to implement investment
projects, as well as the passports of investment projects).

The decision of the Government of the Russian Federation on granting the status
of the territory of advanced development specifies the minimum amount of capital
investments carried out as part of the implementation of investment projects by res-
idents.

At the same time, the requirements for investment projects implemented by res-
idents of the territories of advanced socio-economic development created in the ter-
ritories of single-industry municipalities of the Russian Federation (single-industry
towns) are normatively fixed, among which the following are established:

1. number of jobs created (must not be less than 10 units during the first year af-
ter the inclusion of a legal entity in the register);

2. volume of capital investments in accordance with the agreement must not be
less than 2.5 million rubles during the first year after the inclusion of a legal
entity in the register;

3. as a result of the implementation of the investment project, it is not envis-
aged to conclude contracts during the execution of which the proceeds
from the sale of goods, performance of works and provision of services to
the city-forming organization of a single-industry town exceed 50 percent of
the total revenue received as a result of the implementation of the investment
project by a resident;

4. implementation of the investment project does not involve attraction of for-
eign labor in an amount exceeding 25 percent of the total number of employ-
ees and others.

To attract investment in municipalities, Recommendations have been developed
for the preparation of investment development strategies for municipalities and in-
vestment attractiveness passports [www.tpprf.ru], which contain a number of defini-
tions, criteria and requirements for the investment project.

A strategic investment project of a municipality is a project that makes an impor-
tant contribution to the achievement of established strategic goals and contributes to
the solution of important strategic tasks for the development of the local territory.

A necessary condition for the recognition of an investment project as strategic is
its compliance with the following criteria:
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1. logical compliance with the established strategic goals of investment devel-
opment, making an important contribution of the project to the solution of a
certain strategic task or several tasks;

2. improvement of the socio-economic conditions of the local communities of
the municipality as a result of the implementation of the investment project;

3. increasing the investment attractiveness of the municipality (concerns infra-
structure projects);

4. development of one of the most important branches of the national econ-
omy on the territory of the municipality: agro-industrial complex, industry,
tourism, science and education, information technology and innovation, fi-
nancial industry, transport, transit and logistics industry, as well as other in-
dustries.

A strategic investment project must also meet a set of the following require-
ments:

1. availability of economic efficiency of a strategic investment project, taking
into account its payback period and profitability;

2. ensuring the total volume of investment in the development of priority in-
dustry areas defined by strategic development goals in the amount of at least
100 million rubles (an exception may be innovative projects);

3. use of high-tech, energy-saving, resource-saving, as well as other highly eco-
nomical technologies if a strategic investment project is associated with in-
dustrial production.

In addition to the actual strategy, municipalities should develop programs (road-
maps) for their implementation. The Program includes activities for the development
of business plans, feasibility studies of investment projects, activities for geological
exploration, implementation of investment projects, etc.

The program is being developed for the next three years with details of the first
year, indicating the volume and sources of funding. The program of investment de-
velopment measures is approved by the relevant regulatory legal act and becomes a
program document that is taken into account while preparing the draft municipal
budget. At the same time, the activities included in the Program enjoy priority while
allocating funds from the municipal budget, as well as attracting regional and federal
resources.

If we talk about the practice of developing such acts, we can analyze some exam-
ples of the Moscow Region as a subject of the Russian Federation.

Thus, the first example is the Agreement on the implementation of the strategic
investment project “A general type boarding school with a neuropsychiatric depart-
ment “Center for Active Longevity” in the territory of the Lyubertsy district of the
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Moscow region” (Concluded in Krasnogorsk MR September 05, 2016 No. 92) (ed.
from 4th September 2018). The total volume of investments for the implementation
of the investment project is 802,835,637 (eight hundred two million eight hundred
thirty-five thousand six hundred thirty-seven) rubles, including the volume of cap-
ital investments: 802,835,637 (eight hundred two million eight hundred thirty-five
thousand six hundred thirty-seven) rubles. Under this agreement, the participant
undertakes to make capital investments and put into operation the Objects of the in-
vestment project no later than 31st October 2017. The payback period of the invest-
ment project is 8 years and corresponds to the period from December 31, 2014 to
December 31, 2022.

Another example is the Agreement on the implementation of the strategic in-
vestment project “Creation of an oncological outpatient diagnostic center (Center for
Nuclear Medicine) on the territory of the Khimki city district of the Moscow Region”
(Concluded in Krasnogorsk MR December 30, 2020 No. 133). The total volume of
investments for the implementation of the Investment project is 8020000000 (eight
billion twenty million) rubles excluding VAT, including the volume of capital invest-
ments: 6658434000 (six billion six hundred fifty-eight million four hundred thirty
four thousand) rubles excluding VAT. The implementation of this Investment Project
is designed for the period from January 1, 2018 to December 31, 2022. The payback
period of the Investment Project in accordance with the Agreement is 9 years and
corresponds to the period from December 31, 2018 to December 31, 2027.

The previous examples relate to such socially significant sphere as healthcare, but
in the Moscow region there is a practice of developing cultural projects. In particu-
lar, on March 5, 2020, Agreement No. 7 was signed in Krasnogorsk, the Moscow Re-
gion, on the implementation of the strategic investment project “Hotel complex near
the Timokhovo estate on the territory of the Leninsky City District of the Moscow
Region”. The total volume of investments for the implementation of the Investment
project is 758,303,140 rubles, excluding VAT, including the volume of capital invest-
ments: 456,700,000 rubles. The commissioning of the investment project facility was
scheduled for June 1, 2020. The payback period of the Investment Project is 15 years
and corresponds to the period from June 1, 2020 to June 1, 2035.

The analysis of the investment climate in the regions of the Russian Federation
shows that the current state of the regulatory framework for investment support and
investment management requires refinement and improvement. To this end, it is nec-
essary to identify the most successful regions and adopt their experience. Accord-
ing to E.S. Ustinovich, the most successful developments should be used to develop
standard solutions [2020, p. 53].
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Conclusion

Summing up the results of the analysis of the participation of municipalities in
the implementation of national projects and the development of strategic investment
projects within the territories of advanced socio-economic development, the follow-
ing circumstances can be noted.

Municipalities play a significant role in the implementation of national projects
within the framework of regional projects, since it is the local government that is as
close as possible to the population - the main consumer of social services. Accord-
ing to the estimates of the Ministry of Finance of the Russian Federation in 2019 and
2020, almost a third of regional projects are implemented by local governments. If we
compare the participation rates, then the largest share of local budget expenditures
in regional projects is formed in terms of national projects: “Housing and urban en-
vironment”, “Culture’, “Ecology”; “Education” (from 46 to 75%), the smallest share is
occupied by projects “Digital Economy of the Russian Federation”, “Small and me-
dium-sized entrepreneurship’, “Labor productivity”, “International cooperation and
export” (from 0.01 to 6%);

Level of execution of expenditures on the implementation of national projects is
below the average level of execution of federal budget expenditures, a similar picture
exists with the cash execution of local budgets in terms of expenditures on the imple-
mentation of regional projects, which also lags slightly behind the pace of execution
of regional budgets.

The reasons for this, according to experts (T. A. Vershilo), are in the project man-
agement system (a rather cumbersome structure that makes and corrects manage-
ment decisions) and asynchrony of their actions with the cycles of the budget system.
The allocated budget funds arrive too late to be disbursed by municipalities, hence,
for a number of projects, the execution amounts to 86.9-89%, with a total indicator
of the execution of local budgets of 91.1% of the budget assignments provided;

The proposed measures to adjust the budget legislation in terms of amendments
and inclusion of norms on “National projects’, responsibility for non-fulfillment of
national projects, development of measures of state support for investments will be-
gin to work when municipalities and citizens themselves, to whom the changes being
implemented in the socio-economic sphere are ultimately addressed, will be active
and interested in implementing various kinds and levels of projects. When certain
activities come down “from above” and there is no interested team capable of carry-
ing out project activities on the ground, the effectiveness of such work tends to zero.
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Introduction

For the state to achieve success in the development of the innovation environ-
ment, several fundamental factors are identified:
— efficient financing;

appropriate infrastructure;
demanda for innovation;

necessary competencies and innovation cultures.

But it is important to note, that modern realities and constantly changing con-
ditions are transforming the role of the state in this area. For example, if earlier it was
enough for the state to effectively fulfill this task to create attractive investment con-
ditions and develop scientific developments, now it has to respond more often and

85



Yuriy Kolesnikov

with the help of various tools. This is due to the rapid changes in the situation and the
growing mutual influence between the sphere of this activity.

A circumstance that can accelerate the speed of innovation progress in certain
areas is the participation of the state. The state has the ability to control the devel-
opment of industries and influence them through a competent policy for creating
and implementing an innovative development strategy in the country. And not only
in the military-industrial field and the field of science, as it was before, but in vari-
ous financial and promising areas. The authorities have huge opportunities to pro-
vide comprehensive support to the relevant actors. From the position of a participant
with legislative and executive competencies, the state can remove barriers, that hin-
der effective intersectoral cooperation, thereby creating conditions for synergistic
interaction both between business participants from different fields of activity, and
attracting the scientific community. In addition, in cooperation with economic enti-
ties in potentially promising sectors, it is able to find and eliminate other causes that
hinder innovative progress in a timely manner.

Method

Due to the fact that the level of development of the crowdfunding market in the
Russian Federation is at an initial level compared to European countries, we cannot
neglect the necessary actions in this area. This implies an even greater relevance of
the study of the activities and development of fintech projects for our country. We
propose to use the content analysis method to solve these tasks, and as a subject to
consider the main global proposals for changing the current legislation for the devel-
opment of this area.

Results

We can see, how the financial sector has changed in recent years. This happened,
among other things, due to the introduction of relevant changes in the legislation,
regulating the provision of various financial services, and the regulation of the activ-
ities of entities, engaged in them. Such services will also include investment activities
carried out through financial intermediaries in the form of banks, brokers, insurance
companies and other professional participants. However, informatization and digi-
talization of all sphere of society, including financial activities, makes its own adjust-
ments, creating additional tools for participation in investment, insurance and other
areas of financial activity. This creates new areas of the financial market, that exclude
traditional intermediaries and create more convenient, understandable and effective
ways for various entities to participate in financial activities and receive credit, in-
vestment, payment and other services xLetter of the Department of Tax and Customs
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Policy of the Ministry of Finance of the Russian Federation No. 03-04-05/71478 of
4th October 2018].

Of course, it is not news that today there are such forms of innovative interme-
diaries as cryptocurrency exchanges that work with digital financial instruments;
Insuretech-companies that offer automated products; neobanks that replace classic
banking products. But even more significant differences between traditional legal
institutions in the financial sector and new ones that have undergone digitalization
can be seen in the example of crowdlending. The origin of this term is associated
with the English words crowd - crowd and lending - lending, providing a loan. This
tool is used to attract borrowed funds by entities, belonging to the categories of small
and medium-sized businesses. Interaction with potential lenders takes place through
specialized online platforms. Despite its novelty for the Russian economy, in 2019
crowdlending was fully regulated at the legislative level by the adoption of No. 259-FL
0f 02.08.2019, and is now quite widespread [Federal Law No. 259-FZ of 2nd August
2019, On Attracting Investments using investment Platforms and on Introducing
Changes to Certain Legislative Acts of the Russian Federation].

At the moment, more than 40 investment platform operators are already reg-
istered in Russia, and the market volume for 10 months of 2021 is 7 billion rubles.
These figures cannot be compared with the volume of state support for large busi-
nesses, since for the small and medium segment, this is indeed a significant amount
of money. At the same time, at the moment, many existing problems of legal regula-
tion of loan relations arising in the activities of investment platform operators (here-
inafter referred to as IPOs) have not yet been effectively solved. For example, such
problems include a complex mechanism for implementing the duties of a tax agent in
conditions of multiple lenders in crowdlending, which acts as a barrier to large-scale
attraction of borrowed funds using this tool.

Clause 1 of Article 809 of the Civil Code of the Russian Federation establishes
the lender’s right to receive interest on the loan amount from the borrower in the
amounts and in accordance with the procedure established by the agreement [The
Civil Code of the Russian Federation of 30th November 1994 No. 51-FZ]. These per-
centages, i.e. income received for and by a taxpayer, are subject to personal income
tax. 226 of the Tax Code of the Russian Federation obligations to calculate, with-
hold and transfer personal income tax from income (hereinafter referred to as per-
sonal income tax) in the form of interest received under the loan agreement, they are
assigned to the organization or individual entrepreneur (hereinafter referred to as
the “company”). Individual entrepreneurs from which or as a result of relations with
which the taxpayer received income, i.e. to the borrower under the investment agree-
ment. This provision has been repeatedly confirmed by Letters from the Ministry of
Finance of the Russian Federation.

The fact is that this legislative structure is intended to regulate traditional loan re-
lations, where one participant most often acts on the lender’s side. From this point of
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view, there is no reason to change the legislation and these norms are logically linked.
However, if we project existing regulations on crowdlending, where a different situa-
tion most often occurs, and, conversely, there are multiple participants on the lender’s
side. Moreover, each of them has separate civil relations with the borrower.

There is a situation in which the borrower acts as a tax agent in relation to the
income of a large number of taxpayers at the same time (in some cases, up to several
hundred people) as a source of income payment. It is not difficult for large organiza-
tions to leave the relevant tax returns and perform other duties of a tax agent, but for
micro-business it is obviously difficult, costly and burdensome.

The solution to the problem is possible when making changes to the legislation
and redistributing the tax agents duties from the borrower to the IPOs within the
framework of crowdlending. In support of this idea, we can cite the following cir-
cumstances that contribute to its implementation. The first circumstance is related
to the fact that the IPOs has at its disposal the capabilities and tools to obtain all the
necessary data required for the calculation and payment of taxes and fees. In addi-
tion, many processes in their activities are automated, and in combination with the
first circumstance, they do not have any difficulties in automatically fulfilling the ob-
ligation to form and pay the corresponding tax payments. Moreover, some IPOs al-
ready provide such services to borrowers. Another important factor will be the fact
that, unlike IPOs borrowers, as a rule, they have large labor and financial resources,
so performing the duty of a tax agent will not create additional problems for them,
and the costs associated with it, will be insignificant in the total amount of expenses.
Also, settlements between the borrower and the owners are made through a nominal
account, which is managed and operated by the IPOs, which allows it not only to cal-
culate, but also actually withhold and transfer personal income tax to the budget, as
well as to draw up and send the relevant tax returns to the tax authorities.

There are two ways to solve the problem. The most obvious one is the introduc-
tion into the tax legislation of a special rule for establishing a tax agent in the crowd-
lending market, according to which the duties of a tax agent are assigned not to the
borrower as a source of income payment, but to the IPOs as a person who promotes
investment in accordance with Federal Law No. 259. This solution is the simplest,
since there is no additional differentiation of the IPOs.

There is also another solution, such, as that proposed by the Association of In-
vestment Platform Operators, which is to expand their powers in the framework of
outgoing transactions on a nominal account, which are enshrined in the legislation
regulating IPOs activities. This list is currently closed. It is proposed to add rules to it
that allow IPOs to increase the types of relevant operations.

If the possibility of paying personal income tax from a nominal IPOs account is
introduced, tax amounts will be withheld by the IPOs at the expense of the taxpayer’s
own funds, since the money in the nominal account belongs to beneficiaries, includ-
ing individual investors. Thus, the IPOs will calculate and generate the necessary ac-
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counting documents for paying taxes, and the borrower will submit them on its own
behalf. The specified obligations of the IPOs will be formalized both in the agreement
on assistance in attracting investments and in the agreement on assistance in invest-
ing.

Such an approach to solving the problem under study is fundamentally incon-
sistent with the general provisions of tax law, which is based on the principles of pub-
lic law methods of regulating public relations. The use of this method will lead to a
destabilization of law enforcement practice. Moreover, it is worth mentioning an in-
crease in the burden on tax control authorities, which will be forced to additionally
consider and differentiate crowdlending entities within the framework of paying the
corresponding taxes. Summarizing all the above, we add that the application of pri-
vate law norms in the field of distribution of tax responsibilities will lead to a negative
result.

Conclusion

Aslong as small businesses that act as borrowers on investment platforms are tax
agents when paying interest income in favor of numerous investors, their motivation
and desire to use new ways to attract financing for their business, so actively spread
abroad, will definitely be small. Such a legal structure contradicts the economic con-
tent, form and essence of legal relations that arise during the interaction of subjects
on investment platforms. That is why it does not meet the modern challenges and
needs of the developing digital economy, including in the field of crowdlending, and
therefore requires further improvement and development of tax legislation in terms
of determining the legal status of IPOs tax agent.

A sudden breakdown of the usual models of interaction of subjects in the finan-
cial market can lead to a change in the very paradigm of public regulation of eco-
nomic relations. Innovative fintech projects encourage changing legislation, finding
new ways to apply classical financial law institutions in the context of digitalization
of the economy and the formation of completely new models of services provided
on the market. The legislative gap with the tax agent presented in this article is just a
demonstration example of how much modern legal regulation needs constant atten-
tion, change and addition.
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List of Legal Acts

The Civil Code of the Russian Federation of 30th November 1994 No. 51-FZ (ed. of 3rd August 2018)
(Collection of Legislation of the Russian Federation of 5th December 1994 No. 32 - Article
3301).

Federal Law No. 259-FZ of 2nd August 2019, On Attracting Investments using investment Platforms
and on Introducing Changes to Certain Legislative Acts of the Russian Federation (Sobranie
zakonodatelstva RE, 05.08.2019, No. 31 — Article 4418).

Letter of the Department of Tax and Customs Policy of the Ministry of Finance of the Russian Federa-
tion No. 03-04-05/71478 of 4th October 2018 (EZH-Accountant Accounting application, 2018,
N 42).
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Abstract: The article considers some problems of legal regulation of investment activity in the Russian
Federation. The issues of state regulation of investment activity are reflected, the actual problems
of improving the forms and methods of state regulation in this area are considered. The effective
development of the economy is directly related to the activation of investment activity. The transition to
an innovative path of economic development has further actualized the importance of this factor. The
solution to the problem of intensification of investment processes depends on many circumstances and
involves the implementation of various measures in terms of content. Among them, an important place
is occupied by the legal aspects of investment, improving the legal regulation of investment activities,
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and consistency.
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Introduction

The purpose of the article is to consider certain theoretical and practical issues
related to the peculiarities of the formation of the system of legal regulation of invest-
ment legal relations.

The research was based on the following general scientific methods of compara-
tive, logical and statistical analysis, as well as by analyzing the structure and dynam-
ics, graphical interpretation of information, methods of investment analysis.

Regulation of Investment Activities

In the system of legislative and regulatory legal regulation of the Russian Federa-
tion, the concepts of “investment” and “investment activity” have a specific meaning.
According to Art. 1 of the federal law of 25.02.1999, No. 39-FZ “On investment activ-
ities in the Russian Federation carried out in the form of capital investments” invest-
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ment activity is recognized as “investment and implementation of practical actions in
order to obtain profit and (or) achieve other beneficial effect” [Federal'nyj zakon “Ob
uchastii v dolevom stroitel'stve mnogokvartirnyh domov i inyh ob’ektov nedvizhi-
mosti i o vnesenii izmenenij v nekotorye zakonodatel'nye akty Rossijskoj Federacii”
ot 30.12.2004 No. 214-FZ].

Investments in the context of this law are cash, securities, other property, prop-
erty and other rights that have a monetary value, invested in the course of invest-
ment activities. Since the first years of the formation of a market economy, support
for investment activities has been one of the key priorities of the economic policy of
the Russian Federation, which is reflected in land and tax legislation, in strategies for
socio-economic development, scientific and technological development, economic
security of the Russian Federation, in the distribution of federal and regional budget
expenditures. etc.

In the process of investment activities, organizations find investments (financial
and other resources), choose investment methods (instruments), form an investment
program (or compose investment portfolios) and ensure its effective implementa-
tion. Investment activity is characterized by the following features:

1. the forms and methods of investment activities are less dependent on the in-
dustry characteristics of the organization than current activities;

2. investments provide an increase in the effectiveness of the organization’s cur-
rent activities by increasing income and reducing costs for ordinary activities;

3. investment volumes are unevenly distributed over individual periods, which
is associated with both the long-term nature of the use of the results of invest-
ment activities, and the need to accumulate investment resources and use fa-
vorable conditions of the economic environment;

4. financial and other results of investment activities appear with a significant
lag, usually in the form of profit and other results of current activities, and are
often distributed over time;

5. investment activities are inherent in their own risks, called investment. In ad-

dition, the results of the investment are reflected in both the operational and
financial risks of the organization.

Depending on the forms of ownership and organizational and legal forms of in-
vestor organizations, investment activities can be:
1. public investments, which are carried out:
— state authorities and administrations of various levels at the expense of the
respective budgets;
— state and municipal institutions at the expense of their own and borrowed
sources of financing;
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2.

4.

investments of individuals, commercial and non-governmental non-profit
organizations, other legal entities that do not belong to the public sector, and
associations of these persons;

foreign investments carried out by foreign citizens, legal entities, states and
international organizations;

joint investments, which are carried out jointly by investors belonging to sev-
eral of the groups listed above.

The state regulation of investment activity is based on several federal laws:

Federal Law of 25.02.1999 No. 39-FZ “On investment activities in the Rus-
sian Federation carried out in the form of capital investments” defines the
concepts and principles of regulation of investments in fixed assets, including
construction, acquisition and creation of fixed assets;

Federal Law of October 29, 1998 No. 164-FZ “On Financial Lease (Leasing)”
is the basis for the regulation of investment activities carried out using the fi-
nancial lease mechanism;

Federal Law No. 39-FZ of 22.04.1996 “On the Securities Market” creates a le-
gal basis for regulating investments in securities and derivative financial in-
struments;

Federal Law No. 48-FZ of 11.03.1997 “On Bills of Exchange and Promissory
Note”, together with international agreements on bill of exchange law, cre-
ates a regulatory framework for relevant investments that are not investments
in financial instruments from the standpoint of Federal Law No. 39-FZ of
22.04.1996;

The Civil Code of the Russian Federation is the basis for regulating certain
types of investments that are not covered by the above federal laws, such as
investments under a simple partnership agreement;

The Land Code of the Russian Federation creates a legal basis for investments
in land plots;

investments in precious metals are regulated by the Federal Law of 26.03.1998
No. 41-FZ “On Precious Metals and Precious Stones”, etc.

. Federal Law of 25.02.1999 No. 39-FZ “On investment activities in the Rus-

sian Federation carried out in the form of capital investments”, along with the
Land and Urban Development Codes, is of particular importance for organi-
zations conducting capital construction. In particular, it defines the concepts
and relationships of the parties, called the subjects of investment activities. In
Art. 4 of the federal law of February 25, 1999 No. 39-FZ, the following sub-
jects of investment activity are distinguished [Federalnyj zakon “Ob uchastii
v dolevom stroitel'stve mnogokvartirnyh domov i inyh ob’ektov nedvizhi-
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mosti i o vnesenii izmenenij v nekotorye zakonodatelnye akty Rossijskoj
Federacii” ot 30.12.2004 No. 214-FZ]: investors, customers, contractors, us-

ers of capital investment objects.

Table 1. Subjects of Investment Activity and Their Characteristics

Subject
investment
activities

Form of participation

Characterization of vested rights

1

2

3

Investor

individuals and legal enti-
ties created on the basis of an
agreement on joint activities
and not having the status of a
legal entity, associations of le-
gal entities, state bodies, local
authorities, as well as foreign
business entities (foreign inves-
tors)

implementation of investment activities in the form of capital in-
vestments, with the exceptions established by federal laws;
independent determination of the volumes and directions of capital
investments, as well as the conclusion of contracts with other sub-
jects of investment activity in accordance with the Civil Code of
the Russian Federation;

possession, use and disposal of capital investment objects and the
results of capital investments made;

transfer, under an agreement and (or) a state contract, of their rights
to make capital investments and to their results to individuals and
legal entities, state bodies and local governments in accordance
with the legislation of the Russian Federation;

control over the targeted use of funds allocated for capital invest-
ments;

pooling of own and borrowed funds with funds of other investors
for the purpose of joint implementation of capital investments on
the basis of an agreement and in accordance with the legislation of
the Russian Federation;

exercise of other rights stipulated by the agreement and (or) gov-
ernment contract in accordance with the legislation of the Russian
Federation.

Customer

individuals and legal entities
authorized by investors who im-
plement investment projects. At
the same time, they do not inter-
fere in entrepreneurial and (or)
other activities of other subjects
of investment activity, unless
otherwise provided by an agree-
ment between them. Customers
can be investors.

A customer who is not an inves-
tor is endowed with the rights of
ownership, use and disposal of
capital investments for the pe-
riod and within the powers that
are established by the agree-
ment and (or) government con-
tract in accordance with the
legislation of the Russian Fed-
eration.

carry out investment activities in accordance with international
treaties of the Russian Federation, federal laws and other regula-
tory legal acts of the Russian Federation, the laws of the constit-
uent entities of the Russian Federation and other regulatory legal
acts of the constituent entities of the Russian Federation and local
authorities, as well as with standards (norms and rules) approved in
the prescribed manner;

comply with the requirements of state bodies and their officials,
which do not contradict the norms of the legislation of the Russian
Federation;

use funds allocated for capital investments for their intended pur-
pose.
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Contractor

individuals and legal entities
who perform work under a work
contract and (or) a state or mu-
nicipal contract concluded with
customers in accordance with
the Civil Code of the Russian
Federation. Contractors are re-
quired to have a license to carry
out those types of activities that
are subject to licensing in ac-
cordance with federal law.

carry out investment activities in accordance with international
treaties of the Russian Federation, federal laws and other regula-
tory legal acts of the Russian Federation, the laws of the constit-
uent entities of the Russian Federation and other regulatory legal
acts of the constituent entities of the Russian Federation and local
authorities, as well as with standards (norms and rules) approved in
the prescribed manner;

comply with the requirements of state bodies and their officials,
which do not contradict the norms of the legislation of the Russian
Federation;

use funds allocated for capital investments for their intended pur-
pose.

Capital
investment
user

individuals and legal entities,
including foreign ones, as well
as state bodies, local self-gov-
ernment bodies, foreign states,
international associations and
organizations for which these
objects are created. Investors
can be users of capital invest-
ment objects.

carry out investment activities in accordance with international
treaties of the Russian Federation, federal laws and other regula-
tory legal acts of the Russian Federation, the laws of the constit-
uent entities of the Russian Federation and other regulatory legal
acts of the constituent entities of the Russian Federation and local
authorities, as well as with standards (norms and rules) approved in
the prescribed manner;

comply with the requirements of state bodies and their officials,
which do not contradict the norms of the legislation of the Russian
Federation;

use funds allocated for capital investments for their intended pur-
pose.

One and the same person has the right to combine the functions of two or more

subjects of investment activity. Listed in table 1. investors, customers, contractors, us-
ers of capital investment objects are the main participants in the investment process.
In addition to them, minor participants, such as commercial banks, may be involved
in investment activities, if they do not act as an investor or lender, but only carry out
settlements on behalf of a customer or investor, suppliers, intermediaries, insurance,
consulting, and audit organizations. In addition to the federal law of February 25,
1999 No. 39-FZ, the status of individual participants in capital construction is deter-
mined by the Urban Planning Code of the Russian Federation, as well as directly by
the Civil Code of the Russian Federation (Figure 1.).

All participants in investment activities in accordance with Art. 7 of the Federal
Law of February 25, 1999 No. 39-FZ are obliged to:

— comply with the requirements of international treaties of the Russian Feder-
ation, federal laws, laws of the constituent entities of the Russian Federation
and other regulatory legal acts, including the current standards of the Rus-
sian Federation;

— comply with the requirements imposed by state bodies and their officials
within the framework of the powers granted by the laws of the Russian Feder-
ation and the constituent entities of the Russian Federation;

— to use funds allocated for capital investments for their intended purpose.
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Figure 1. Subjects of Investment in Objects of Capital Investment

Investors make capital investments on the territory of the Russian Federation using their own and (or)
borrowed funds in accordance with the legislation of the Russian Federation. They can be individuals and
legal entities created on the basis of an agreement on joint activities and not having the status of a legal
entity of an association of legal entities, state bodies, local governments, as well as foreign business
entities (foreign investors) (39-federal law)

Customers are individuals and legal entities authorized by investors who carry out investment projects. At
the same time, they do not interfere in entrepreneurial and (or) other activities of other subjects of
investment activity, unless otherwise provided by an agreement between them. Customers can be investors
(39-federal law)

Contractors are individuals and legal entities who perform work under a work contract and (or) a state or
municipal contract concluded with customers in accordance with the Civil Code of the Russian
Federation. They must have a license to carry out those types of activities that are subject to licensing in
accordance with federal law (39-federal law)

AN (3 AN

General contractor - a contractor who, in the absence of a corresponding prohibition arising from a law
or an agreement, engages third parties (subcontractors) to fulfill his obligations under a work contract.
(Civil Code of the Russian Federation)

Developer - an individual or legal entity that provides construction, reconstruction, overhaul, demolition
of capital construction projects, as well as the implementation of engineering surveys, preparation of
design documentation for their construction, reconstruction, overhaul on the land plot belonging to him
or on the land plot of another copyright holder. The developer has the right to transfer his functions,
provided for by the legislation on urban planning activities, to a technical customer (Civil Code of the
Russian Federation)

AN

Technical customer - a legal entity that is authorized by the developer and, on his behalf, concludes
agreements on the performance of engineering surveys, on the preparation of project documentation, on
construction, reconstruction, overhaul, demolition of capital construction projects, prepares tasks for the
performance of these types of work, provides persons (with which concluded a contract for the performance
of the above works), materials and documents necessary for the performance of these types of work,
approves the project documentation, signs the documents necessary to obtain permission to enter the capital
construction facility into operation, performs other functions provided for by the legislation on urban
planning ( GrK RF)

Users of capital investment objects are individuals and legal entities, including foreign ones, as well as
state bodies, local governments, foreign states, international associations and organizations for which
these objects are created. Investors can be the users of capital investment objects. (39-federal law)
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Other obligations of participants in investment activities arise from their status
established by the specified federal law, and are also determined by an agreement. In
the practice of construction and investment activities, the most common are con-
tracts that correspond to §§3-5 of Chapter 37 “Contract” and Chapter 52 “Agency”
of the Civil Code of the Russian Federation. The created object usually becomes the
property of investors (including equity). The operation of social, cultural and house-
hold facilities, such as shopping or office centers that are in shared ownership, is often
transferred to a management company (Chapter 53 “Trust Management of Property”
of the Civil Code of the Russian Federation).

When the customer of capital construction is the Russian Federation or a con-
stituent entity of the Russian Federation represented by a state authority or a state
institution, the agreement between the participants in investment activities is con-
cluded in the form of a state contract. The issues of concluding and executing gov-
ernment contracts are governed by federal law dated 05.04.2013 No. 44-FZ “On the
contract system in the procurement of goods, works, services to meet state and mu-
nicipal needs”

When a developer attracts investments under a contract of equity participation
in construction, a number of additional obligations are imposed on him in accord-
ance with Federal Law No. 214-FZ of December 30, 2004 “On Participation in the
Shared Construction of Apartment Buildings and Other Real Estate Objects and on
Amendments to Certain Legislative Acts RF”. The developer has the right to raise
funds only after obtaining a building permit, publishing a project declaration and
fulfilling a number of other requirements established by this federal law. Shared par-
ticipation agreements in construction and an object of unfinished shared construc-
tion are subject to state registration, and investors are considered holders of collateral
on the land plot and on the object of construction in progress. Investors’ funds are
deposited in special accounts with authorized banks (escrow accounts from which
funds can be transferred to the developer only after they are given permission to put
the facility into operation). The developer’s current account transactions are also lim-
ited and monitored by an authorized bank. The law establishes obligations for the
developer to disclose information, including the permits received by him, project
declaration, reporting on the attraction and use of funds, annual and interim finan-
cial statements. The developer’s annual financial statements are subject to mandatory
audit. The listed requirements, obligations and restrictions are designed to protect
the rights of participants in shared construction, prevent unfair actions by developers
and create conditions to compensate for the consequences of such unfair actions, if
they were not prevented in a timely manner. Despite the complexity and responsibil-
ity, equity participation agreements are widely used in the construction of not only
residential buildings, but also commercial real estate.

State regulation of investment activities carried out in the form of capital invest-
ments is carried out by the state authorities of the Russian Federation and the con-
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stituent entities of the Russian Federation in accordance with Art. 11 of the federal
law of 25.02.1999 No. 39-FZ [Federal’nyj zakon “Ob uchastii v dolevom stroitel’stve
mnogokvartirnyh domov i inyh ob’ektov nedvizhimosti i o vnesenii izmenenij v ne-
kotorye zakonodatel'nye akty Rossijskoj Federacii” ot 30.12.2004 No. 214-FZ]. In this
case, federal government bodies use the following forms and methods:
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1)

2)

creation of favorable conditions for the development of investment activities
carried out in the form of capital investments by:

improving the tax system, the mechanism for calculating depreciation and
the use of depreciation deductions;

the establishment of special tax regimes for the subjects of investment activ-
ity, which are not of an individual nature;

protecting the interests of investors;

providing subjects of investment activity with preferential conditions for the
use of land and other natural resources that do not contradict the legislation
of the Russian Federation;

expanding the use of funds of the population and other non-budgetary
sources of financing for housing construction and the construction of social
and cultural facilities;

creation and development of a network of information and analytical centers
carrying out regular ratings and publication of ratings of investment entities;
taking anti-monopoly measures;

expanding the possibilities of using collateral for lending;

development of financial leasing;

revaluation of fixed assets in accordance with the inflation rate;

creating opportunities for the subjects of investment activities to form their
own investment funds.

direct participation of the state in investment activities carried out in the
form of capital investments by:

development, approval and financing of investment projects carried out by
the Russian Federation jointly with foreign states, as well as investment pro-
jects financed from the federal budget;

formation of a list of construction projects and objects of technical re-equip-
ment for federal state needs and their financing at the expense of the federal
budget. The procedure for the formation of this list is determined by the Gov-
ernment of the Russian Federation;

allocation of federal budget funds to finance investment projects in the man-
ner prescribed by the legislation of the Russian Federation on placing orders
for the supply of goods, performance of work, provision of services for state
and municipal needs. The placement of these funds is carried out on a return-
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able and urgent basis with payment of interest for their use in the amount de-
termined by the federal law on the federal budget for the corresponding year,
or on the condition of securing the state ownership of the corresponding part
of the shares of the joint-stock company being created, which are sold after a
certain period of time on the securities market. securities with the direction
of proceeds from sales to the revenues of the respective budgets;

— examination of investment projects in accordance with the legislation of the
Russian Federation;

— protection of Russian organizations from the supply of obsolete and mate-
rial-intensive, energy-intensive and unscientific technologies, equipment,
structures and materials;

— development and approval of standards (norms and rules) and control over
their observance;

— issue of bond loans, guaranteed target loans;

— involvement in the investment process of temporarily suspended and moth-
balled construction projects and state-owned facilities;

— granting concessions to Russian and foreign investors based on the results of
tenders (auctions and tenders).

Conclusion

Joint investments with the participation of foreign investors are regulated by the
Federal Law of 09.07.1999 No. 160-FZ “On Foreign Investments in the Russian Fed-
eration” [O kontraktnoj sisteme...], which determines the conditions for entrepre-
neurial activities of foreign investors in the Russian Federation, guarantees of foreign
investors’ rights to investments and received from them income and profit.
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Abstract: In the public sector, the optimization of procurement is the most important lever to increase
efficiency. The purchase of goods and services make up the bulk of government spending, that is, the
optimization of procurement can significantly reduce budget expenditures. The effect of optimizing
purchases is not limited to saving money. This tool is able to provide public institutions with a number
of intangible advantages, one of which is transparency. Having accurate information about where
and how much money is spent, as well as using simple standardized procedures for managing budget
expenditures, managers can make more rational decisions. With balanced regulation of purchased
goods through government orders, it can have a positive impact on pricing for certain types of products,
giving it a certain flexibility. These circumstances determine the relevance of the study of the role of
public procurement in the development of economic regulation of the economic system, the problems
of forming theoretical, methodological and practical foundations of relevant qualitative changes in the
field of public contracts.
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Introduction

The purpose of the study is to study and concretize theoretical and methodo-
logical issues of effective management of the public procurement system as a single
methodological framework that meets the key principles of the state’s economic pol-
icy and is focused on the formation of the main vectors of its development.

The research is based on the results of the study of the current regulatory legal
acts in the field of procurement of goods, works and services, as well as scientific
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works of modern authors. In the process of research, general scientific methods are
used: modeling, comparison, methods of systematization, generalization of theoreti-
cal and aspects in the field under study.

Procurement information system

The main criterion for differentiating information when conducting economic
analysis is the source of its occurrence in relation to a budgetary institution. On the
basis of this criterion, external and internal information is distinguished. External in-
formation includes information characterizing:

— the general economic and political situation in the country;

— the healthcare industry and its development prospects;

— legal regulation of the contract procurement system;

— the state of the capital market;

— founders of a budgetary institution represented by the Department of Health;

— main contractors, suppliers (contractors) — executors of government con-

tracts;

— the level of competition in the industry of production of goods, works, ser-

vices for the needs of a budgetary institution, etc. [Alieva, Bahtiozina 2019,
pp. 41-44].

For comprehensive information and analytical support of the subjects of the
contractual procurement system represented by interested manufacturers (suppli-
ers, contractors, executors) of the state order, customers of different levels, regulatory
bodies in the field of compliance with the provisions of antimonopoly legislation in
Russia, the Unified Procurement Information System (EIS) has been created, which
is the main an external information source during analytical procedures.

The main goal of the EIS is to ensure transparency in the implementation of pub-
lic procurement, exclusion of corruption components from the public procurement
system. The main task of this information system is to reflect the complete life cycle
of purchases in the system (planning - placement - conclusion of a contract — execu-
tion — control), as well as the publication of the results of completed tenders [www.
bujet.ru/article/344063.php].

UIS is a single information space located on the Internet (www.zakupki.gov.ru),
with the help of which budgetary institutions purchase goods, works, services (clause
9, part 1, article 3 of Federal Law No. 44-FZ).

It should be noted that starting from the date of creation, the UIS has been con-
tinuously developing and improving, accordingly, the possibilities of its use in the
process of analyzing and monitoring the procurement of goods, works, services of
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a medical organization are expanding. The stages of development of this automated

system are reflected in table. one.

Table 1. Development Dynamics of the Unified Procurement Information System in Russia

Period Direction of development of the ENI

1 2

- Creation of the concept of the UIS by the staff of the Higher School of Economics;

- The Ministry of Economic Development receives the authority to develop requirements for
the creation, development, maintenance, maintenance of the system, determines the procedure
for registration and use of the UIS;

2013

- transfer of powers from the RF Ministry of Economic Development to the RF Treasury;
2014 - using the software and hardware complex of the previously existing site;
- formation of a single cycle of electronic procurement

- aresolution was adopted on the introduction of the EIS from 01.01.2016;
2015 - conclusion of a state contract for the development and launch of a system for the creation, de-
velopment and maintenance of the application software of the EIS;

- completion of the EIS in terms of replacing foreign-made equipment with domestic;

- the introduction of import substitution in the conditions of the functioning of Russia within the
2016 framework of the sanctions policy;

- monitoring the work of the All-Russian Popular Front and identifying shortcomings, their
elimination

- formation of a monitoring and control system for the procurement of medicines in order to in-
crease the efficiency and transparency of government orders;

- development of a catalog of goods, works, services — the main tool for structuring information
about purchased products, rationing, forecasting demand;

- technological work to back up the system, improve information security;

- introduction of a register of unscrupulous suppliers and a register of contracts for capital re-
pairs;

- creation of a mobile application for searching placed purchases;

- ensuring the possibility of exchanging information with the Federal Tax Service in order to ob-
tain information from the Unified Register of Small and Medium Business Entities;

2017

- Launch of the pilot project of the Unified Trade Aggregator “Berezka” for the purpose of con-

2018 ducting small-scale public procurement in a simplified form (mandatory use from November 1);

- development of a mobile application for procurement participants;
2019 - development of the Analytics service for finding potential customers and analyzing their pur-
chases;

- transfer of the EIS to free software;

- providing in the personal account of the supplier and the customer the function of creating
acts of acceptance of goods and automatically generating information about the execution of
the contract

2020

Source: Chupandina, E.E., Ivanovskaja, N.P. (2018), Informacionnoe obespechenie jekonomicheskogo

analiza zakupki lekarstvennyh preparatov, [in:] Sovremennaja jekonomika: problemy i reshenija vol. 4.

Currently, with the help of the EIS, the following purchases of a budgetary

healthcare institution are carried out:
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1. Purchases from a single supplier (contractor, performer) without competitive

procedures. In connection with the creation of the EIS, such purchases are
carried out in electronic format, and budgetary institutions have additional
reserves for saving budget funds by receiving more favorable offers from sup-
pliers.

. Electronic auction is the most common type of procurement used in med-

ical institutions. The application consists of two parts, which are submitted
simultaneously. Before the auction, the customer considers the first appli-
cation, and after the auction - the second. After admission to the first part,
the supplier submits his price offer. Participants reduce the initial maximum
contract price (NMCK) by a step from 0.5% to 5%. After the bidding, the
customer, represented by the specialists of the contract service, checks the
second parts of the bids and announces the winner, with whom the contract
is subsequently concluded [Grazhdanskij kodeks Rossijskoj Federacii (chast’
vtoraja) ot 26.01.1996 N 14-FZ].

. Closed tender - a limited number of suppliers meeting certain requirements

can take part in this purchase.

. Open tender - the procurement commission examines the applications of the

participants and compares prices, quality of goods, experience in performing
work or rendering services, qualifications of performers, etc.

. Request for proposals — a budgetary institution conducts a request in case of

failed auctions or repeated tenders, as well as when purchasing for the treat-
ment of Russian citizens abroad and in some other situations.

. Competition with limited participation - a budgetary institution uses this

method of procurement only for services that are approved in the Decree of
the Government of the Russian Federation of February 4, 2015 No. 99. It also
specifies additional requirements for participants.

When developing the EIS, the experience of the functioning of national procure-

ment information systems of foreign countries was taken as a basis. In this regard,
in table. 2, we compared the functional and analytical capabilities of the domestic
EIS with similar systems in foreign countries (USA, Great Britain, Norway, Australia,
Singapore) [Ignatova 2019, pp. 14-20].
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Table 2. Comparison of the Functional and Analytical Capabilities of the Domestic EIS with
Similar Systems of Foreign Countries [Ignatova 2019, pp. 14—20]

Procure- Monitorin
. Regulation ment Risk € | Assessment
Procurement | Library of the execu-
The country . . and method | Assessment | . of contract
planning basic shapes . tion of con-
of execution | and Man- results
tracts
agement
1 2 3 4 5 6 7
USA + + + + + +
Great Britain + + + + + +
Norway - - - + - -
Australia + + - - + -
Singapore + - - - + +
New Zealand + + - - +/- -
Russia + + + - + +

As can be seen from the comparison, the Russian EIS is second only to the
United States and Great Britain in terms of its functional and analytical capabilities,
where the possibility of assessing and managing procurement risks is provided.

In our country, this direction is only at the stage of formation, but even now
the introduction of the EIS has made it possible to reduce the risk of corruption by
regulating the process and introducing a public discussion procedure. In addition,
the risk of improper execution of purchases of a budgetary institution is minimized
due to the continuous maintenance of the Register of unfulfilled contracts and un-
scrupulous executors. Starting from 2020, all bank guarantees must be accepted in
the system, which reduces the risk of fraudulent transactions with forged documents
[Koroleva, Kondjukova, Dajneko, Vlasova 2020, p. 164].

In general, it can be said that in Russia, as in the United States and Great Britain,
an integrated automated system for managing the life cycle of a state contract (plan-
ning-placement-execution) has been formed.

The place and role of the EIS within the framework of the analysis and control of
the procurement of goods, works, services of a medical organization is determined
by the fact that within the framework of its information content the following is car-
ried out:

1. Formation, processing, storage and provision of data to participants in the
contract system.

2. Automatic control and analysis of information:
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— on the amount of financial support for the procurement, approved and com-
municated to the customer;

— included in the procurement schedules;

— contained in notices of procurement;

— the definition of suppliers contained in the protocols;

— on the terms of the draft contract sent in the form of an electronic document
to the procurement participant with whom the contract is concluded, infor-
mation contained in the protocol for determining the contractor;

— information about the contract included in the register of contracts con-
cluded by customers, the terms of the contract.

3. Legally significant turnover in the field of public procurement.

4. Submission of applications from suppliers in the form of an electronic docu-
ment and their opening at a specified time.

In figure 1 presents the possibilities of information disclosure that the EIS pro-
vides for different subjects of procurement [Luk’janova 2019, pp. 230-235].

The customer is obliged to disclose information on procurement activities in the
EIS by forming a procurement schedule, competitive procurement documentation,
protocols, information on the specifics of concluding and executing contracts, rea-
sons for their termination, and the conscientiousness of the execution of contracts
by suppliers. Participants in the contractual procurement system represented by per-
formers can use the EIS to quickly search for information within the framework of
the procedures of interest to them. Information from the procurement schedule al-
lows you to obtain information on prices, timing of procurement, the amount of con-
tract security, etc. Information is disclosed to the regulatory authorities in full using
all elements of the procurement system: publication of the plan of inspections and
the results of inspections carried out, submission of information on submitted com-
plaints, suspended procedures. Banks in the EIS form a register of bank guarantees
[O kontraktnoj sisteme...].

Based on pic. 1 it follows that the data contained in the automated electronic re-
porting systems make it possible to generate aggregate reports on the number of is-
sued procedures, contracts concluded, including with a single supplier, the number
of contracts with representatives of small businesses and SONCO.
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Figure 1. Possibilities of Information Disclosure that the EIS Provides

Information contained in the Unified Public Procurement Information System (EIS)

Placing information in the procurement schedule, automating the
placement of tender procedures, protocols on procedures, concluding
Customer —» and closing contracts, automated control to prevent errors when placing
orders, entering unscrupulous suppliers into the register, review ing

regulatory documents

The supplier, Search and access of information from the procedures set by the
contractor, —> customer, information reflected in the specified application for
executor participation in tenders

Information on violations of access of potential performers in the form of|
complaints by the contractor, suspension of the procedure until the
complaints are considered, the possibility of returning the procedure to
the next stage, information on the procedure, plans and timing

Supervisory authority

Information on ordered medications, compliance with treatment

Degartment of Health B standards, morbidity structure
Banks —» Formation of information for assessing the quality of bank guarantees
Society —» Conducting public monitoring as part of the formation of public opinion

Within the complex of internal sources of information, three blocks should be
distinguished:

— accounting and analytical unit;

— planning and regulatory block;

— block outside the accounting information.
In turn, the block of accounting and analytical information includes three compo-
nents: accounting and reporting data, operational accounting and reporting data, an-
alytical documentation.

The leading role in accounting and analytical information is occupied by ac-
counting and reporting, which most fully reflects all the facts of the economic activi-
ties of the institution. In this case, the following features of the activities of institutions
are taken into account:

1. The right to dispose of property. According to Art. 123.22 of the Civil Code,
not all property can belong to a budgetary institution. This fact is reflected
in the reporting, since all kinds of restrictions are imposed on real estate and
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especially valuable movable property (such, without which a budgetary in-
stitution cannot function) [Organizacija i osushhestvlenie jekonomicheskim
subektom vnutrennego kontrolja sovershaemyh faktov hozjajstvennoj zhizni,
vedenija buhgalterskogo ucheta i sostavlenija buhgalterskoj (finansovoj)
otchetnosti: informacija Minfina Rossii No. PZ-11/2013].

2. Mandatory fulfillment of the state (municipal) assignment. Cash flows were
divided into two parts: budgetary funds and revenues from extrabudgetary
activities. This is reflected in the income statement.

State budgetary, treasury and autonomous institutions have their own accounting (fi-
nancial) statements, approved by Order of the Ministry of Finance of the Russian
Federation dated March 25, 2011 No. 33n “On approval of instructions on the proce-
dure for drawing up, submitting annual, quarterly financial statements of state (mu-
nicipal) budgetary and autonomous institutions” which is completely different from
the reporting of commercial organizations [Samolysov, Bulgakova 2020, p. 302].

The most informative forms of financial statements of a budgetary institution for
conducting internal control of procurement activities, in our opinion, are:

— Balance sheet of a state institution (f. 0503730);

— Report on the implementation by the institution of the plan of its financial

and economic activities (f. 0503737);

— Report on the financial results of the institution (f. 0503721);

— Statement of cash flows of the institution (f. 0503723).
The balance sheet of a budgetary institution, like the balance sheet of commercial or-
ganizations, is divided into assets and liabilities. Liabilities in the structure of the bal-
ance sheet perform the same function as in the reporting of commercial organizations
- they show the amount of attracted resources. With regard to assets, institutions are
required to disclose their nature in detail, while indicating both the historical and re-
sidual values of the assets. Indicators are reflected in the balance sheet in the context
of: types of financial support (activities) of the institution; indicators at the beginning
of the year, at the end of the reporting period and final indicators at the beginning
and end of the reporting period [Endovickij 2019, p. 155].

The indicators of the Report on the implementation of the plan of its financial
and economic activities by the institution (f. 0503737) are reflected without taking
into account the result of the final operations to close accounts at the end of the finan-
cial year, conducted on December 31 of the reporting period. Indicators of plan exe-
cution are reflected on the basis of analytical data of the institution’s accounting in the
context of analytical codes:

— the type of income (other receipts, including from borrowings (sources of fi-

nancing the deficit of the institution’s funds (receipts));
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— type of expenses (other payments, including repayment of borrowing (dis-
posal)).

As part of the reporting forms of a budgetary institution, the Report on the fi-
nancial results of the institution’s activities (f. 0503721) is important, which reflects
information on the results of the activities of a state institution in the context of an-
alytical codes of income (receipts), expenses (payments) as of January 1 of the year
following for the reporting, in accordance with paragraphs. 50-55 of Instruction No.
33n [Endovickij 2019, p. 155].

The cash flow statement (f. 0503723) discloses the provision of a budget institu-
tion with cash and the direction of their use during the year. These are funds received
within the framework of financial support (subsidies) for the fulfillment of state (mu-
nicipal) tasks, subsidies for other purposes, targeted subsidies, as well as from paid
activities of the institution.

The main requirement for financial statements is that it must give a reliable
and complete picture of the property and financial position of the organization, its
changes, as well as the financial performance.

Management accounting data form the information base of management deci-
sions. First of all, this concerns decisions in the field of formation and use of financial
results, planning and budgetary regulation of the main financial indicators. Statistical
accounting and reporting data are used in financial analysis to identify trends in the
behavior of key indicators and the degree of risk uncertainty.

The establishment of operational accounting also contributes to an increase in
the efficiency of analytical procedures. Such information includes operational infor-
mation on the availability and flow of funds, the status of accounts receivable, and
other information, which are mandatory for cash flow management. Selected cre-
dentials are the basis for an in-depth analysis of specific aspects of the institution’s
current and future financial condition. Such information is presented by data from
episodic samples, observations, and thematic checks.

The block of analytical information includes secondary information, that is, the
one that has undergone preliminary processing, has undergone ranking procedures,
compilation, bringing it into the form necessary for use in the economic analysis of
purchases of a budgetary institution.

As part of the planning and regulatory information, first of all, it is necessary to
highlight the procurement schedule and the procurement budget. This block of in-
formation support also includes all other plans (long-term, current, operational), and
the internal administrative documentation (decisions, orders, orders, acts of work
performed, decisions, regulations, provisions) accepted for the customer’s procure-
ment activities, estimates, price tags, design tasks.

Off-record information is an extremely important component of information
support for the economic analysis of procurement, it includes:
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technical documentation;

special examinations, materials, acts;

concluded contracts and additional agreements to them, documents con-
firming the termination of contracts (if any);

reports on the results of the execution of the contract or a separate stage of
the execution of the contract;

conclusions of internal audit.

The scheme for the formation of internal sources of information support for the eco-
nomic analysis of purchases of goods, works, services of a budgetary institution is
shown in figure 2.
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Figure 2. Scheme of the Formation of Internal Sources of Information Support
for the Economic Analysis of Purchases of a Budgetary Institution
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Thus, the main criterion for differentiating information when conducting eco-
nomic analysis is the source of its occurrence in relation to a budgetary institution.
On the basis of this criterion, external and internal information is distinguished.

The Unified Procurement Information System (UIS) is the main external infor-
mation source for analytical procedures. The main task of this information system is
to reflect the complete life cycle of purchases in the system (planning - placement -
conclusion of a contract — execution - control), as well as publication of the results of
completed tenders. In this system, all available information is divided into informa-
tion blocks. The degree of openness of access to information differs depending on the
consumer of the disclosed information, whether it is a customer, participants in an
order placement, or controlling organizations.

Comparison of the functional and analytical capabilities of the domestic EIS
with similar systems of foreign countries made it possible to conclude that in Rus-
sia, as in the USA and Great Britain, an integrated automated system for managing
the life cycle of a state contract (planning-placement-execution) has been formed. In
terms of its functional and analytical capabilities, the Russian EIS is second only to
the United States and Great Britain, where the possibility of assessing and managing
procurement risks is provided.

Within the complex of internal sources of information, three blocks should be
distinguished: accounting and analytical block; planning and regulatory block; block
of oft-account information. In turn, the block of accounting and analytical informa-
tion includes three components: accounting and reporting data, operational account-
ing and reporting data, analytical documentation.

The planning and regulatory information includes a procurement schedule and
a procurement budget, other plans (long-term, current, operational), internal admin-
istrative documents accepted for the customer’s procurement activities, estimates,
price tags, project assignments. Outside accounting information is an extremely im-
portant component of information support for the economic analysis of purchases, it
includes: technical documentation; special examinations, materials, acts; concluded
contracts and additional agreements to them, documents confirming the termina-
tion of contracts (if any); reports on the results of the execution of the contract or a
separate stage of the execution of the contract; internal audit conclusions.
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Introduction

Art. 44(3) of the Act of 27 August 2009 on public finance (Journal of Laws of
2021, item 305, later amended) includes provisions from which arises the way in
which public expenditure should be incurred. Pursuant to this provision, expenditure
should be made considering the principles of purpose, economy as well as efficiency,
effectiveness and timeliness. Importantly, to maintain the correctness of spending of
public funds all these principles should be jointly fulfilled [Cilak 2020, p. 333].

A significant part of public expenditure is implemented by the public procure-
ment system and therefore determined by provisions of the public procurement law.
The value of the public procurement market in Poland is estimated at ca. PLN 281
bn (for comparison, in 2019 it was PLN 289 bn). On the other hand, the value of
awarded public procurement in 2020 was PLN 183.5 bn accounting for 7.9% of GDP
[Sprawozdanie, p. 7].

A public contracting authority that spends public money is obliged to manage
funds in such a way that this spending is correct, i.e. desired from the point of view of
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proper financial management. Expenditure should be incurred considering the prin-
ciples of purpose, economy, efficiency and effectiveness. To respect the above prin-
ciples connected with spending public funds is to serve a new Act binding as of 1
January 2021 on public procurement law (Journal of Laws item 2019, later amended),
which included solutions facilitating efficiency and transparency of awarded pro-
curements, considering at the same time the role of procurement in spending public
money according to the principles of their spending.

The aim of this paper is to discuss new legal solutions whose implementation
may contribute to spending public funds in a targeted and cost-efficient manner, ob-
taining the best effects from the given outlay. This article intends to answer the ques-
tion whether new public procurement law facilitates efficient public spending. The
conducted analysis includes legal provisions, work of the doctrine and data published
by the Polish Public Procurement Office. A legal-dogmatic method is the main re-
search method in this paper. Due to the limited volume of the text, this elaboration
focuses on selected legal institutions which, according to the Author, are the most
significant in the context of enhancing the efficiency of spending public funds.

Method of Spending Public Funds

Spending public funds is based on the principles arising from the Act on pub-
lic finance. Pursuant to these principles, expenditures should be made in such a way
as to allow their targeted and cost-effective execution while ensuring the best effects
from the given outlay, optimal selection of methods and resources serving to achieve
assumed objectives, in a manner allowing timely realisation of tasks, within amounts
and deadlines arising from previously incurred liabilities. To achieve the purpose and
cost-effectiveness connected with public spending it is necessary to jointly fulfil the
above principles. Every public expenditure should strive to achieve the best effect
with due account of given expenses, which are often financially limited, therefore a
special role in spending public funds should be given to the principle of efficiency.

The principle of efficiency in spending public funds is expressed in Art. 44(3)(a)
(b) of the Act on public finance and in a way repeated and at the same time strength-
ened in Art. 17(1) of the Act on public procurement law. Thus, the legislator directly
referred to the obligation of effective awarding of procurements and gave efficiency
the rank of a principle of awarding public procurements.

In the light of Art. 17(1) of the Act on public procurement law, the contracting
authority is obliged to award procurement, i.e. to make public spending in a manner
ensuring the best quality of the subject of procurement within the means it may al-
lot to its implementation. Additionally, the way of awarding procurement in relation
to the outlay is to ensure obtaining the best effects of the procurement, including so-
cial, environmental and economic effects (of course if they are possible to achieve).
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The principle of efficiency is mainly to serve the implementation of a strategic ap-
proach in awarding procurements / spending public funds. It means that awarding
procurements should be an economic process in which the role of planning will be
enhanced [Nowak, Winiarz 2021, p. 159]. When constructing this provision, the leg-
islator pointed out two circumstances. Firstly, the contracting authority should strive
to achieve the best quality of the procurement in relation to the financial resources it
has. This emphasises the planning stage of the procedure, during which the decisions
are made regarding financial, organisational and personnel means that the contract-
ing authority may allocate to implement the task. Secondly, the contracting authority
should strive to achieve the best effects (including social, environmental and eco-
nomic) of the awarded procurement. Therefore, every time the contracting authority
is obliged to answer three questions:

— isit possible to lower the costs, if yes then how;

— isit possible to take into consideration the best quality and effects of the pro-

curement;

— isit possible to balance costs with maintaining the desired quality and effects.

The above analysis should be made considering both the character of the pro-
curement as well as its complexity and the needs of the contracting authority. Basi-
cally, the implementation of the principle of efficiency leads to the analysis of costs
and benefits, which as a result is aimed at obtaining the best effects from the borne
expenses. Additionally, another significant factor is the awareness that the awarded
procurement is a tool to achieve objectives in social, economic and environmental di-
mensions, besides obtaining the subject of procurement [Jaworska 2021a, Granecki,
Granecka 2021a].

The Principle of Efficiency in the Context of Value for Money

When considering public spending in the context of efficiency of public procure-
ment, it needs to be indicated that expenditure has both legal as well as economic
dimension. Decisions of the contracting authority and the contractor made at every
stage of the procurement are regulated by legal norms, but their consequences are
economic. Therefore, it is the economic situation of the contracting authority, the
state of its financial resources which is usually limited, and well-defined needs that
shape the decision on the implementation of the procurement and spending of pub-
lic funds [Nowicki 2013, p. 9]. Due to the fact that public funds are allotted to imple-
ment public tasks which satisty the needs of a wide range of receivers, their spending
should be effective, i.e. which prohibits wasting taxpayers’ money [Nowak, Winiarz
2021, p. 159]. Following M. Winiarz [2018, p. 167 and following pages], efficiency
may be discussed in the economic aspect as a relation between results and expendi-
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tures expressed by productivity, effectiveness, and profitability; in the purposive as-
pect as evaluation of the degree of compliance with organisational aims including
economic aspect; in the systemic aspect as evaluation of the degree of using organisa-
tional resources and creating certain relation with the surroundings as well as in the
comprehensive aspect as an ability of an organisation to achieve its operational goals.
However, in the context of targeted and cost-effective spending of public funds, it
needs to be indisputably assumed that efficiency is an economic category and should
be analysed from this perspective [Winiarz 2018, p. 167]. Efficiency as an economic
category is also supported by its dictionary definition, according to which “efficient”
means “effective, giving good results” [Dunaj 1999, p. 124]. It is therefore assumed
that efficient public procurements are such which implement the Value for Money
principle. According to this concept, procurement efficiently fulfils aims set by the
contracting authority and at the same time, it is implemented under possibly best
terms, including direct savings and maintaining the best quality within allocated re-
sources [Nowicki 2013, p. 10]. Quality in the context of public procurement is under-
stood as “fulfilling or exceeding client’s requirements” [Dolecki 2020].

The aim of the Value for Money is to select an offer which will ensure the con-
tracting authority to obtain possibly the best relation between the quality of acquired
deliveries, services or construction works and the price paid or costs incurred. This
rule should be applied as a comprehensive approach at every step of the procurement,
i.e. from the process of planning, awarding, and supervision over its implementa-
tion till its evaluation. Obtaining the best results in relation to incurred costs should
mean not only striving to obtain the optimal quality of the procurement in relation
to the price but should also demonstrate care for the enforcement of the contract and
its evaluation during implementation, sometimes also (if the nature of the procure-
ment allows) should strive to obtain the best results connected with implementation
of public objectives without profit-making nature [Nowak, Winiarz 2021, p. 160].

Instruments Implementing the Principle of Efficiency of Spending
Public Funds

In order for the public funds to be spent in a targeted and cost-effective man-
ner, obtaining the best effects from the given outlay, the public procurement sys-
tem should be equipped with legal instruments allowing such spending. This is to
be achieved by the principle of efficiency, whose implementation in the procure-
ment procedure should be applied during reliable preparation of the procedure, set-
ting a certain standard of legal actions of the contracting authority [Czyzewska 2020,
p. 144].

The first action aiming at efficient public spending is to conduct an analysis of
own needs. It is mandatory for procurements whose value equals or exceeds the so-
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called EU thresholds, however, there is no reason not to make such an analysis for
procurements with lower values. This requirement determined in Art. 83 of the Act
on public procurement law demonstrates the increase of the role of the preparatory
stage and, as the legislator indicated in the explanatory memorandum to the draft
act, directly impacts subsequent stages of the procurement procedure [Druk No.
3624, p. 27]. When conducting the analysis of needs and requirements, the contract-
ing authority should take into account both the type and the value of the procure-
ment which should be tailored due to the need which is to be satisfied, requirements
connected with, implementation risks and specific needs of the contracting author-
ity [Nowak, Winiarz 2021, p. 288]. Therefore for the contracting authority to obtain
information necessary to make the decision whether public procurement is the right
tool to make public expenditure, such an analysis should indicate that the possibil-
ities to meet the identified needs from own resources have been checked as well as
that an insight into the market has been conducted. Such insight into the market
should be carried out in two options: in the aspect of using alternative funds to satisfy
the identified needs as well as in the aspect of possible options of procurement imple-
mentation. It may happen as a result of the insight into the market that the measure
assumed by the contracting authority to meet the needs is not the only one and thus
it is not necessary the right one. Insight into the market is also conducted to check
possible options of the procurement implementation unless the contracting party in-
dicates that there is only one possibility to implement the procurement [Matusiak
2021]. When conducting the analysis of needs, the contracting authority is obliged
to consider whether it has the possibility to meet its needs on its own, using its own
resources, or it has to order the implementation of the procurement to an external
party. The analysis preceding the execution of public funds is to guarantee to spend
them in a purposeful manner, i.e. justifying the need to incur certain expenses, and in
a cost-effective way; i.e. ensuring the performance of a public task on a proper level of
quality and with a minimal financial contribution. Moreover, to maintain the princi-
ples of purpose and cost-effectiveness of public expenditures, within the analysis the
contracting authority should indicate: the estimated value for every indicated option
of procurement implementation, i.e. initially estimate the value of every option of the
procurement implementation; the possibility to divide the procurement into parts,
i.e. to consider, within the conducted analysis, the possibility and validity of such di-
vision; estimated procedure for awarding the procurement'; the possibility to include
social, environmental or innovative aspects of the procurement as well as risks con-
nected with the procedure for awarding and implementing the procurement.

1 At the preparatory stage the contracting authority should already know whether it has proper
resources and knowledge allowing to describe the subject of the procurement in details as well
as whether it is advised to select a mode which will allow to identify an optimal way to meet the
needs and prepare a description of the subject of procurement during a dialogue with contractors.
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To realize the purpose and cost-efficiency of public spending connected with
awarding public procurement, the legislator introduced preliminary market consul-
tation? before initiating the procurement award procedure. In the legislator’s inten-
tion, there are at least two main objectives of such consultations. Firstly, it may be to
prepare the procedure in every possible option and aspect. Secondly; it is to inform
the contractors about plans and requirements regarding the procurement. Impor-
tantly, during market consultations, the contracting authority has the opportunity
to get expertise and help of experts as well as public administration bodies, who are
specialists in particular industries and may provide necessary information about the
most advanced and best technological and organisational solutions which are the
subject of the procurement [Granecki, Granecka 2021b]. It is essential that the con-
sultations do not distort competition or do not infringe equal treatment of contrac-
tors and transparency of conducted procedure, therefore the contracting authority is
obliged to inform on its Internet site about the intention to conduct preliminary mar-
ket consultations as well as about their subject.

From the point of view of implementing the principle of efficiency, changes in the
procurement award procedures are significant. The legislator resigned from the dom-
inance of tenders. For the procurements below the EU threshold, Art. 275 of the Act
on public procurement law introduced a new solution regarding a basic procedure.
In two out of three options in this procedure (i.e. in the second and third procedure),
the contracting authority may use negotiations as a tool to formulate its own expec-
tations optimally and then to implement the contract. It was indicated in the explan-
atory memorandum to the Act that this regulation is to increase the role of dialogue
between the contracting authority and the contractors as well as to deformalize the
procurement award procedure [Druk No. 3624, p. 70]. On the other hand, in the pro-
curements above the EU thresholds, this solution should give the contracting author-
ities greater flexibility in selecting the award procedure, targeted at, e.g. competitive
dialogue or innovative partnership®. Such procedures based on dialogue and negotia-

2 Market consultations are a response of the legislator to an unpopular among the contractors
technical dialogue, rooted in the previous Act on public procurement law. According to the data
published by Public Procurement Office arises that in 2019 the contracting authorities informed
about applying technical dialogue in 159 procurement notices in the Public Procurement Bulle-
tin, what constituted 0.14% of the total notices. For comparison, in 2018 technical dialogue made
0.18% of the total notices, in 2017 - 0.35%, and in 2016 — 0.18%. More on this subject: Public Pro-
curement Office (2020). A Report of the President of the Public Procurement Office on the func-
tioning of the public procurement system in 2019. Warsaw: Public Procurement Office. www.uzp.
gov.pl (21.01.2021).

3 From the data in the Report of the President of the Public Procurement Office on the functioning
of the public procurement system in 2020 arises that for the procurements above the EU thresh-
olds in 2020 90.86% were awarded in open tenders. In 2017-2019 this percentage was 91.00%,
92.22% and 90.94%, respectively. In the case of direct agreement contracts it was 7.49% (in 2017-
2019 it was 7.0%, 6.52% and 7.76%, respectively). Restricted procurement, negotiations with
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tions bring better results from the point of view of efficiency. They give the possibility
of direct contact between a contractor and a contracting authority, and thus ensure
optimal flow of important information about market possibilities and meeting the
contracting authority’s needs [Pierég 2020, p. 3]. Apart from that, the legislator’s ac-
tions to relax the criteria to apply procedures other than tenders should facilitate the
cooperation of the public and private sectors, a result of which may be the access to
expertise on the available solutions including pro-innovative and pro-environmental
aspects [Kania 2020, p. 6].

This Act also introduced new solutions regarding the implementation of con-
tracts on public procurements, which should enhance efficiency. Pursuant to Art. 431
of the Act on public procurement law there is an obligation of the contracting au-
thority to cooperate during the implementation of the public procurement contract.
Cooperation and balancing the position of the parties to the procedure, mandatory
indexation or abusive clauses are to ensure security during the implementation of
the procurement [Pierdg 2020, p. 4] as well as to secure its proper fulfilment and mu-
tual respect of both parties [Druk No. 3624, p. 83]. Another legal instrument impact-
ing the execution of the principle of efficiency of public spending is the obligation
put on the contracting authority to prepare an implementation report. According to
Art. 446(1) of the Act on public procurement law, the obligation to evaluate is man-
datory in the situations provided in the Act, namely when during the procurement
implementation arise difficulties such as: the amount spent on the implementation
of the procurement is at least by 10% higher than the offer price; a contractual pen-
alty in the amount of at least 10% of the offer price value is imposed on the contrac-
tor; there are delays in the implementation of the procurement* or the contracting
authority or the contractor renounces the contract in part or completely, or termi-
nates the contract in part or completely. The above obligation to evaluate should be
considered right, since it allows to look at the process as a whole, from making a first
decision about the preparation of the procedure, up to its implementation and assess-
ment. The obligation to evaluate may have a preventive character since its conclu-
sions should increase the chance to avoid similar difficulties in the future. Moreover,
if public procurements are to be really effective, this efficiency should be analysed

an announcement, competitive dialog and negotiations without an announcement represented
1.65% of all procurements. The data indicate that the least applied procedures were the ones
which may bring the biggest benefits connected with insight into the market and increased com-
petition.

4 Delays of at least 90 days, in the case of procurement on construction works of the value equal
to or exceeding the equivalent expressed in PLN for the construction works — EUR 20 000 000,
and for the supplies or services - EUR 10 000 000, and delays of at least 30 days in the case of pro-
curements of the value smaller than the equivalent expressed in PLN for the construction works
- EUR 20 000 000, and for supplies or services - EUR 10 000 000.
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both prior to as well as after the procurement is awarded. Then the diagnosis regard-
ing the appropriateness of the decisions will be possible [Borowicz 2021, p. 6].

Conclusion

The analysis conducted in this elaboration leads to the following conclusions.

Firstly, public procurements are an essential form of public sector participation
in the economy and a significant part of public expenditure is implemented through
the public procurement system, therefore it is determined by the provisions of public
procurement law.

Secondly, pursuant to the Act on public finance, public funds should be spent in
a targeted and cost-effective manner, obtaining the best effects from the given outlay.
Therefore, the public procurement system should be equipped with legal instruments
allowing such spending.

Thirdly, due to the fact that every public spending should be made in a manner
targeted at achieving the best effects considering limited resources, a special signifi-
cance in spending public funds should be given to the principle of efficiency.

Fourthly, the principle of efficiency, expressed in the Act on public procure-
ment law, relates to the method of spending public funds based on the Act on pub-
lic finance, joining the way of spending public funds with obtaining the best results
from the given financial outlays. Thus, a strategic approach has been applied when
awarding procurements / spending public funds, which has made procurement an
economic process, in which the role of planning during the whole process of pro-
curement has been strengthened.

Fifthly, the implementation of the principle of efficiency should be mainly man-
ifested in proper preparation and planning of the procedure, setting a certain stand-
ard of legal actions of the contracting authorities, which impact the manner of public
spending. The principle of efficiency expressed on the basis of public procurement
law should guarantee the execution of public funds in a targeted and cost-effective
manner, maintaining at the same time principles arising from the Act on public fi-
nance. Therefore, the action of the legislator to introduce new legal legislation in
awarding public procurement which facilitates greater care for efficient spending of
public funds should be evaluated positively.
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BBenenue

B 2014 ropmy obcyxueHre 3aKOHOIPOEKTa O HAJIOrOBOM fAeodiiopusanuy u
IpUHATHE COOTBETCTBYIOIIMX momonHeHuit Kk HamoroBomy kopekcy PO (manee -
HK) npuBesno k akTMBHOMY 00CY>K/IeHUIO ITPaBIUI O PaKTHUECKOM IIpaBe Ha JOXO/bI
(manee — @IIIT), NOHATHSA, KOTOPOE COAEPXKUTCA B MEKAYHAPOAHBIX JOTOBOPax 06
n36eXXaHuM NBOMHOrO Hajoroobmoxkenus (mamee — MHJI) B xauecTBe 06s3aTEND-
HOTO YC/IOBMA ISl IPUMEHEHNY HeKOTOpbIxX nonoxenuit MH]I. ITosasBunoce MHOTO
CyHeOHbIX pellleHNI, pa3bsACHEHUI (UCKATbHBIX OPraHOB, HAYYHbIE Pa3paboTKM O
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koHuennuy PII]] B 1je1oM 1 ero OT[eNbHBIX CTOPOH. B HacTosAmIel cTaTbe aBTOP
IIOCTaBWI Iieper co60Jl 3afady MCC/IefoBaTh pa3BUTIEe KOHIIENIY (HAaKTUIECKOTO
IIpaBa Ha JJOXOJl B POCCUIICKOM HaJIOTOBOM IIpaBe, IPaBOIPMMEHEHNN U JOKTpUHe.

I'more3a n meTox

Cor1acHO BBIJBUTaeMOJl B HACTOALIEH CTaTbe IMIIOTe3e, KOHIeNIsA (paKTide-
CKOro IIpaBa Ha JI0XOf] B HaJIoroBoM Ipase Poccuu nosABuiach B poccuiickux Hajo-
TOBBIX COITIAIIEHNUAX 03 CI0XKMBIIETOCS IIOHMMAaHA JaHHOM KOHLenyn. Passutne
JIAaHHOJI KOHLETIIVIM MPOVICXOAM/IO NOCTENEeHHO, (PUCKalTbHble OpraHbl CTapaliCh
IpefCcTaBUTD TocefoBaTenbHylo KoHnenuuo PII]I, ogHako mmpoxoe NOHMMaHMe
KOHIIEIIMY CTIOXKIIOCH TONIbKO II0CJIE TOTO, KaK II0sBUJIOCh €€ 3aKOHOJaTe/IbHOE 3a-
KpeIUleHue 1 CyfeOHas IpaKTuKa npuMeHeHys nonoxxernit Hamorosoro xopmexca
P® o ®IIJI. Ins fokasaTenbCcTBa TUIIOTE3B U HGOPMYIMPOBAHMA BBIBOIOB MICCIIEO-
BaHMA VICHONB3YIOTCA AMANEKTUYeCKUI, pOpMaTbHO-TTOTMYeCKIil, MCTOPIYECKIIL,
bopManbHO-IOPUANYECKNIT METO/IbI TIO3HAHNA, METOJ, TOIKOBAaHMA IpaBa, aHAJIN3
MaTepHajIoB PETYIATOPHONM IPAKTUKI.

Yuras mHorue uccnefosanus o OIIJI B Poccun, MOXKHO IpUIITH K BBIBOJY, UTO
JI0 HAJIOTOBOJI Ie0(PLUIOPU3AINI ITOJ TEMBI B HAJIOTOBOJ )KM3HY CTPAHBI IPaKTIYe-
CKM He 6B1I0. DTO COBCEM He TaK.

B TexcTax poccuiickux (panee — coBeTckux) MHJI TepMMH «miio, MMerolee
daxTUyeckoe paBo Ha MPOLIEHTBI» BCTpedaeTcs ¢ 1985 I, Kak MpaBuUIIO, B TeX CTa-
ThAX, KOTOPbIE IIOCBAILIEHBI HATIOT006/I0KEHNIO INBIU/IEH/IOB, IIPOLIEHTOB 1 JOXOJ0B
OT aBTOPCKMX npas u nuneHsuit. Tak, B Kousenyuu CCCP 06 usbexcanuu 080ui-
HO020 Hanozo06noxenus ¢ Vcnanueit (1985) B cratbe «IIpoueHTb» ykasbiBaeTcs,
4TO HeOoOXOAVMOCTb ob6nmajjannaA GakTU4IecKuM IpaBoM Ha moxopn. Ha obmamanue
baxTU4IecKyM ITpaBOM Ha AVMBUJIEHNbI B KauecTBe 0043aTeNIbHOrO TpeOOBaHMA yKa-
3bIBaeTcs B TumosoMm cormamenny Poccuiickoit @epgepanuy 06 n3bexxaHum fBoii-
HOTO HaJI0r000/I0’KeHN:A JOXOZIOB ¥ UMYILECTBA, yTBep>KAeHHOM [locmanosneHuem
IIpasumenvcmea PP (1992) N 352 «O 3aknoueHuu mexnpasumenvCcrmeeHHvx co-
enawieHuti 00 u3beranuu 060UH020 HA02000710MEeHUS 00X0008 U UMYU4ECBA» U
ITocmanoenenuem Ipasumenvcmea PO (2010) N 84 «O 3akmoueHuu mexceocyoap-
CMBeHHbIX coenauieruti 06 u3bexanuu 060UH020 HANO20007I0HEeHUS U O NPedomaepa-
WeHUU YKTIOHEeHUS O YNIaMbl HA7I0206 HA 00X00bl U UMYU4LeC180» VI B AaHATIOTIYHOM
Tunosowm cornamennn CHI, yrBep>xaenHOM [Ipomokonom 06 yHugukayuu nooxooa
U 3aKTI0UEHUS coenauteHutl 00 usberanuu 0601iH020 HANO020007104eHUL 00X0006 U
umyuiecmea (1992). B Hanorosbix cormamenus PO MOXHO BCTPeTUTb HECKOTBKO
O/M3KNX IO 3BY4aHMIO (POPMYIMPOBOK, BK/IOYAs «(AKTUUECKNiI COOCTBEHHUK»,
«(pakTMYeCKUIT TOTydaTeNnb», «paKTUYECKU MMeeT IPaBO», «BIAJCIOLINII IPaBOM
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cobcTBeHHOCTM» [Mavexun 2011, cc. 17-25]. B HacToseit paboTe Bce mogo6HbIe
($hOopMyIMPOBKY BK/TIOUEHBI B TOHATYE (aKTUIECKIIT IOTydaTe/Ib JOXOAA.

[IpyMeHNTENPHO K HpaBMIAM MEX/YHApORHOTO HAOTOOOIOKEHMs [eCsITH-
JIETUSIMY BOIIPOC TOTO, KTO SIB/ISIETCSI HA/IOTOIIIATE/IbIIMKOM IIPU BBIIUIATE JOXOfA
3a npepensl PO octaBancs 6e3 orsera. [IpaBuia ncumcieHns Hajaora Ha IpUObUIb
U Hajora Ha joxonsl ¢usudeckux mmi B HK PO He comepskanyu oTBeTa Ha BOIIPOC
0 TOM, KaK IIOCTYIIaTbh, €C/IM MHOCTPAHHbII HOMyYaTeb BOXoAa (HepesueHT) 110
Pas3MMYHBIM IPUYMHAM JO/DKEH MepefaTh MOMHOCTBIO MM YaCTUYHO IIOTyYeHHbIN
IoXOx MHBIM ymiaM. [IpaBuia paboTamy MeXaHMYeCKN: eC/IU POCCUIICKas OpraHu-
3al[ysl BBIIUIAYMBAJIa TOXOJ MHOCTPAHHOI OpraHU3alny, CYUTAIOCh, YTO IPUMEHSI-
eTCs1 CTaBKa HaJIora, yCTaHOBJIEHHAsI [/Is [JOXOMIOB, BbIITAYMBAEeMbIX HA OCHOBAHUY
raBel 25 HK PO. [TpencraBuremn Munduna PO cyiiecTBeHHO 103)Ke HEKOTOPBIX
3apy0eXXHBIX KO/UIeTr 00paTu/iy BHUMaHNe Ha 9TOT aClleKT IpUMeHeHNs IpedepeH-
LM Ha;moroBhIxX cornawmenuit [Cobomnes 2014, c. 37].

Harnorossie oprausl B Mncmpyxuyuu Iocnanoecnysbvr PO (1995) N 34 «O Ha-
7102000710%ceHUU NPUOBLIU U 00X0008 UHOCIPAHHBIX HPUOUHECKUX UL, YCIMAHOBUIU
IpOLEeAYpY, IO KOTOPOII Ipy IMpUMEHEHN) Ha/IOTOBBIX COIIALIEHNII MHOCTPaHHAs
KOMIIaHU JO/DKHA Obl/Ia B MMCbMEeHHOM Bujie moarBep>xaaTh PIIJI, et Hazo 661710
HOJIIICAThCA MO 3asAB/IEHIEM C/IEYIOIEr0 COTePIKaHNA:

«3asABJIAI0, UTO: ... UMENOCh (PaKTIIeCKoe IPaBO Ha IIOJyYeHNe STUX HO0XOH0B
(I declare that ..... recipient of the above income has being the beneficial owner)».
[la, mpaBuyIO, MO KOTOPOMY MHOCTPAHHAsI OpPraHM3alMs JO/DKHA IPeACTaBUTh Ha-
JIOTOBOMY areHTY, BBIIIAYMBAIOIEMY JJOXOJI, /IS TIPYMEHEHNUA IOJIOKEHMIT MeX-
LlyHapOJHBIX J0roBopoB Poccmiickoit Demepanym, HOATBEpXKJEHUE, 4YTO I9Ta
opraHmsanys uMeer (akTUIeCKoe IPaBO Ha MOTydYeHVe COOTBETCTBYIOLIETO JO-
Xofa, HelaBHO fo6asneHHoe B II. 1 ¢t 312 HK, y>ke cyliecTBOBaIoO B 0Te4eCTBEHHOI
npakTuke 6osee 20 et Hasax! Tax ke, Kak U ceifyac, 9To TpeboBaHMe IPUMEHSIOCH
KO BCEM HaJIOTOBBIM COITIAIICHUAMM M BHE 3aBMCHMOCTI OT TOTO, IIPEAyCMOTPEHa
M B TEKCTe COOTBETCTBYIOIE CTaThy COIfaileHus oroopka o OIIJl win Her.
Bbiu u cylecTBEHHbIE OTINYNUSA OT CETOHSIIIHNX [IPABIT: PaHblIle JaHHAS MPOIle-
Ilypa ObUIa YCTaHOB/IEHA He 3aKOHOM, a MHCTPYKIeit [0CHamorcmy>x0ul 1 JOKYMEHT
o OIINI, npexxge 4eM IOCTyIal HaJIOTOBOMY areHTY, pacCMaTpUBa/CA HaJOTOBBIM
opranoM. AHajnornyHoe 3asBieHne Hamwauu OIIJ] Tpe6oBamOCh M OT MHOCTpPaH-
HBIX JINLI, KOTOpbIe 0OpallaIich 3a BO3BPATOM Y/ePXKaHHOTO Ha/IOra.

Panee neiicTBoBaBIIas aHanmornyHas Mucmpyxuyus Tocnanozcnyn6o. PO (1992)
N 13 «O nanozoobnoxneruu npubsviau u 00X0008 UHOCHPAHHBIX OPUOUHECKUX TIUU» T
Wnempyxuyus Tocnanoecnysnc6vt (1993) No. 20 «O Hanozo06noxmenuu npubviau u 00xo-
008 UHOCMPAHHBIX PUOUHECKUX TUL» He cofepkany ooxkernit o PITI.

B xoH1ie 90X — Hayase HY/IeBBIX TOIOB (PMCKaIbHbIe OPTaHbl U3/ HECKOIBKO
JIOKYMEHTOB, KaCaIOIMXCsl HAJIOTOO0/IOKEHMsI OTeUeCTBEHHBIX CYBEPEHHbIX 00/N-
rauit, 970 ObII0 CUTHATOM BaKHOCTHU BorpocoB DIIJ] 1 0 He06XOAMMOCTH pelile-
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HJS BO3HMKAIOIMX IPAKTUYECKNX BOIPOCOB. Tak, MMHMCTEPCTBO MO HajloraMm u
coopam PP (npenmectBenHuk defepanbHOI HAIOTOBOI CIYXXOBI) HEOJHOKPATHO
JaBajio pa3bsCHEHNA O TOM, KaK IIOHMMATb yKa3aHHBIl TEPMUH B C/Iydae, KOIZa
JOXOJ BBIITAYMBAETCA O JJONTOBBIM obsi3aTenibcTBaM Poccmiickoit Demeparun,
BBIITYCKaeMBIM JJI1 MHOCTPAHHBIX KpernTopoB. [Tucomo Munpuna PD u Tocnanoe-
cyacbvt PO (1997) N 01-31/37, BE-6-05/166 «O Hexomopuix 80npocax Hanozo0670-
HEHUS, C6A3AHHDIX C 00NULAUUAMU BHEUHUX 00TUAUUOHHBIX 3atimos 1997 200a»
CTaJIO NEPBBIM IOKYMEHTOM, B KOTOPOM YKa3aHHble MUHUCTEPCTBA OLpeNenTny,
KaK HeoOXOIMMO MOHMMATh aKTUIeCKOoe IPaBo Ha JOXOZ IPYU HAJIOr006I0KeHNN
B KOHKpeTHOI curyanyuy. CormacHo 1.4 yKa3aHHOTO NMICbMa K/IMPUHTOBAS WIN Jie-
NO3UTapHasl OpraHM3alysa CUMTAETCS Pe3NUJEHTOM, IOJIb3YIOIINMCSI PeXUMOM,
YCTQHOBJICHHBIM MEX/YHAPONHBIM JJOTOBOPOM, U (PaKTUYECK! MMeeT IIPaBo CO6-
CTBEHHOCTM) Ha IIPOLIEHTHI IO OONMUTauysaM I Lefell YKa3aHHOTO MeXIYHapOJ-
HOT'O JJOTOBOPA, eCIIN:
— BBITYCK oO/muranmit opopMiIeH B Bujie II00a/IbHOTO cepTuduKara, gepxKa-
TeJIeM KOTOPOTO SIB/ISAETCS KIMPYHTOBAsI VN JellO3UTapHAs OpraHu3anys,
— Pe3sUfieHT rocypapcTsa, ¢ KoTtopoil y Poccuiickoit @enepanum mmeeTcs
MeX/[yHapOJHBII JOTOBOP 00 M30eXaHWM IBOVIHOTO HATOTO00IOXKEeHN,
U TaKOJV MeXAYHapOAHBIN HOroBop mpenycMmarpusaeT B Poccuiickoir ®e-
mepaiyy (rocyfapcTBe-MCTOYHVKE BBIIUIATHI JOXOROB) OCBOOOX/EHME OT
HajIoTa Ha JOXOAbl B BUJE IPOLEHTOB, IIOMyYaeMBbIX pe3NieHTaMI 3TOrO
APYrOro rocygapcraa.

B 1menom ykasaHHOe NMNCbMO MMeeT BeCbMa OTpaHMYEHHOE IpPYMEHeHMe —
TONBKO 1A obnuranmit Poccuiickoit @epepaniuy, BBINYIEHHBIX B 1997 I., 1 cy0D-
exToB Poccmiickoit @epepanym. [leiicTBMe AaHHOrO NucbMa Ha CyObeKThl PO,
BBIITyCKAloIyie OO/IUranyy BHENIHESKOHOMMYECKMX 3aliMOB, OBUIO pacHpocTpa-
HeHo nucomom Tocnanoecnynoor PO (1998) N BE-6-36/353 «O Hanozo06n0xeHuU
00X0008, NOyUeHHBIX OM ONePauuti ¢ 0ONULAUUAMU BHEUHUX 00NULAUUOHHBIX 3d-
IMOB 0p2aH08 UCNONHUMENbHOL 6n1acmu cybvexmos Poccutickoii Pedepayuu». O6s-
3aTe/bHOE TpeboBaHMe /I IPYIMEHeHMA MICbMa — HaJM4ye B YC/IOBYAX BBITYCKa
06/IMraIit, IPEACTaBIeHHBIX ITI00ATbHBIM CepTU(IKATOM, Jiep>KaTesieM KOTOPOro
ABJIAETCA KIVMPUHTOBAs NN AETO3UTHASA OpraHM3aLVA, TIOJIO>KEHNUI, yCTaHaB/IMBa-
IOLINX, YTO TOJTy4YaTe/IsIMU MIPOLIEHTOB He MOTYT OBITh pe3upeHTs! Poccuiickoit Oe-
mepanyy (kpoMme GU3MYECKUX JINIT), B KaKoit 0bI popMe (IOMydeHue TTOTHOTO VTN
9aCTUYHOTrO, IPSIMOTO MIN ONOCPEJOBAHHOTO IpaBa COOCTBEHHOCTY Ha TOXOMbI B
BUJIe IPOLIEHTOB 110 0OIUTaIVIAM) HY IIPOVICXOAVIIO IIO/Ty4eHNe TaKUX IIPOL[eHTOB.

B ITonoxernuu Mungpuna PO u Tocnanozcnyn6or PO (1997) N 701, BI-606/707
«O HeKOMmopbIX 60NPOCAX HATI020007I0MHEHUS, C6A3AHHBIX C Ypeynuposaruem 3a0osn-
scennocmu 6vieuieco CCCP uHocmpanHvim KOMMEPHeCKUM 6aHKam U UHAHCOBbIM
uHcmumymam, 06veouHeHHviM 8 JIOHOOHCKULI KY6 Kpeoumopoe», K UMUCIY JINII,
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obnmajjaromyx GakTMYeCKUM IIPaBOM Ha HPOLEHTHI, HAPSAAY C KIMPUHIOBOIL U Jie-
MIO3UTAPHOI OpraHM3alMell, OTHECEHDbI TAK)XXe OTHeIbHble JOBEPUTEIbHbIE YIIPAB-
AsIOLINe, OelCTBYIMe OT MMeHM KpeguTopos. B anamormunom Ilonoxenun,
usganHoM B 2000 ., 3 unciaa nu, obnaarimx GakTUIecKuM IIPaBoM Ha IIpo-
LIEHTBI, VICK/TIOYEHbI OT/Ie/IbHbIE JOBEPUTENbHbIE YIIPAB/IAIINE, HelICTBYIOLNE OT
VMMEHU KPeIVTOPOB, ¥ OCTaB/IeHbI KIVPUHIOBAA U AeMI03MTapHasd OpraHu3alii.

MO>KHO /M pacpOCTPaHATh MPaBIIa OLIpee/IeHNs MHOCTPAaHHBIX /N1, 00/1a-
JAIOIMX IPAaBOM COOCTBEHHOCTH Ha JOXOf, IpefycMoTpeHHble MuHpnuuom PO u
Tocuanorcmyx60it PO s yuactHrkoB JIOHJOHCKOTO KITy6a KpeiUTOPOB U JINIL, T10-
JTy4YaroIUX JOXO/BI II0 0O/MMTalAM BHELITHMX 9KOHOMIYECKIX 3aiiMoB Poccuiickoii
@epepanuy, Ha MHbIe MUIa? VIcXonsa 13 Ha3sBaHMIA M TEKCTOB STHX IVICEM CHIEAYeT,
YTO UX JIeJICTBYE OTPAaHMYEeHO CIellMalbHO YKa3aHHBIMU C/Ty4asAMH, a CYILeCTBYIO-
1as KOHLIENILIMA POCCUIICKOTO 3aKOHOJATe/NbCTBa O HAJIOTaX He NMpefycMaTpUBaeT
NIpVMEHEeHMe IIPaBUJI 110 AHA/IOTUML.

Ha Hamt B3I/, yKasaHHbIe MICbMa CKOpee OTpaXkaloT OIpelle/IeHHble 9KOHO-
MIYecKye 00CTOATe/bCTBAa OOCTY)XXMBAHMS BHEIIHETO TOCYAApCTBEHHOTO JOJITa,
He)XeJTVl pa3BUBAIOT POCCUIICKYIO KOHIIEIIIINIO IPYMEHEHN A TePMUHA «(PaKTUIeCKoe
IIpaBO Ha I0XOf» ¥ MeXXYHapOJHYIO IPaKTHUKY €T0 IOHMMAaHM A, BK/II0Uasd IO3UIUI0
KommenTapusa x MopenbHoit kouBeHIMy OICP. Yto kacaeTca KOHKPETHON MHO-
CTPaHHOJ KOMIIAHNY, 3aNOHAWLIEN (OpMYy, YCTAaHOBJIEHHYI0 HAJIOTOBBIM Opra-
HOM, /151 TOTyYeHNM s TIpeiBapUTETbHOTO HaJIOTOBOTO OCBOOOXK/IeHNsI M/ BO3BpaTa
yAepXKaHHOTO HAJ/IOTa, TO OHA BBIHY>K/I€HA OLIeHNBATh Ha/IM4ye y Hee PaKTIIeCKOro
IIpaBa Ha [O/Ty4eHMe JOXO/Ia, UCXOMs 13 COOCTBEHHOTO IOHMMAHMA 9TOTO TEPMUHA.
ITpakTuka moa o MyTy NpU3HAHNUA TaKOTO IOAXOMAA, KOTOPbIil He CTall aBTOMa-
TUYECK) IPUMEHUMBIM /11 KOMMepUeCcKIX (HeCyBepeHHbIX) BLIITYCKOB eBPOOOII-
ranuii.

B Hauasie Hy/IeBBIX 3TOTO BeKa MOSBIIAIOTCA M IepBble Hay4Hble MyOIMKaLuy,
kacarorfuecs OIT]IL

B 2003 ropy nosiBuncs Ipuxaz MHC P® (2003) N BI-3-23/150 «O6 ymeepatoe-
Huu Memoouueckux pexomeHOAUUTI HATIO208bIM 0P2AHAM NO NPUMEHEHUID 0MOesb-
Holx nonoxceHuti enasvt 25 Hanozo6020 kodexca Poccuitickoii Pedepavuu, kacarouguxcs
ocobenHocmeti HAN02000710HeHUST NPUOLLIU (00X0008) UHOCIPAHHBIX 0PAHUZAUULL»
B KOTOPBIX CpeiMi HECKOTBbKUX MHTepecHbIX monoxkennit o0 GIIJI 6pU10 4eTKO Mox-
TBEPIK/IEHO, YTO «INIIA, K KOTOPBIM IIPUMEHAIOTCS TOOXKEHNS CTaTell COTIAIIeHMS
006 136e>KaHUM JBOVIHOTO HAJIOT0O00/IOKEH S, YCTAHAB/IMBAIONIVIX IOPS/JOK HAJIOrO-

1 Victor Matchekhin (2001), Russian uncertainty on beneficial ownership. International Tax
Review, London, Mauexun B.A., Apakenos C.A. (2001), Paxmuueckoe npaso Ha nonyueuue 0o-
X004 8 MeHOYHAPOOHbIX HAN0208bixX 002080pax Poccutickoti Pedepayuu, Konunos O. (2004), [lons-
mue npasa Ha nozyuerue 00x00a 8 HAT02060M Npase.
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00/10)KeHIs1 OTIpefie/IeHHBIX BUJIOB I0XO/I0B, JO/DKHBI MeTb paKTUIecKoe IpaBo Ha
IIOJTy4eHVe COOTBETCTBYIOLIETO TOXO0ar.

B sToM OKyMeHTe BIlepBble OblIa IPEAIPUHATA MIONBITKA KOHIIENTYa/IbHO I10-
noritu K mousiTuio OII. Tak, B 4acTHOCTHU, OBUTO CKa3aHO, YTO MHOCTPAHHAS Opra-
HU3aIVs uMeeT GaKTHIecKoe IIPaBo Ha JOXOJ PV Ha/IMYMY IIPAaBOBBIX OCHOBAHMII
UL IOJTy9eHMA JOXOZIA, KOTOPBIM sABJIAETCS (PaKT 3aK/II0UEHNA elo JoroBopa. bsita
BIIEPBBbIE BbICKa3aHa MCKIIOYUTETBHO BaXKHASA HMO3ULVS O TOM, 4TO «eciayu pakTu-
YyecKkoe IPaBoO Ha IONyYyeHNe HO0XOfa MMeeT POCCUIICKOe JIMI0, a IJIaTeXM Ipo-
U3BOMATCA MHOCTPAHHOJ opraHmsauyy (HampyMep, B CYET B3aMO3a4deTOB), TO
IIOTIOXKEHUA MEXX/IYHAPOLHOTO IOTOBOPA He IPUMEHAIOTCS».

OpHOBpeMEHHO C IPEeATIPUHATON IOIBITKOI MIPEACTABUTD eUHYI0 KOHIIEIIIIVIO
®H]I ¢puckanbHbIe OpraHbl JaBaay pa3bsaCHEHNA MO OTAEIbHBIM CTPYKTYpaM, I
KOTOPBIX OYEBMIHOTO OTBeTa O GaKTUIeCKOM COOCTBEHHMKe foxXofa B MeTommye-
CKMX pazbsacHeHuAx 2003 ropa He 6b110. B 2005 rony B [Tucome Munucmepcmea gu-
Harcos PP (2005) N 03-08-05 mosaBuiach BaXkKHas MO3ULIMA O TOM, KTO SIBJISIETCSA
Ha/IOTOI/IATE/IbIIMKOM IO MBUJIEH/IaM POCCUIICKMX SMUTEHTOB, BBIIIJIAYMBaeMbIM
Iep>xaTensaM aMepUMKaHCKUX AeMO3UTApPHBIX PAacHMCOK. baHkm-memosurapum, fe-
ITO3UTAPHO-K/IVPVHIOBbIE OPTaHM3AINY, a TaK’Ke HOMIMHAJIbHbIE ep>KaTeNn IjeH-
HBIX OyMar He MOTYT PacCMaTpPUBAThCs KaK COOCTBEHHMKM LIeHHBIX OyMar K/IMeHTOB
I, COOTBETCTBEHHO, JJOXO/IOB, IIO/ly4aeMBbIX 110 STUM LIeHHbIM Oymaram. DaxTnde-
CKUMM TIONTy4aTe/IAMI JIOXOfia B BUJie OVBUEH/IOB 11O JEeINOHMPOBAHHBIM aKIVAM
SIBJIAIOTCA Jep>KaTeny AeIO3UTApHBIX paclMcoK. B ciyuae, ecnmm fepxareneM aMe-
PUKAHCKMX JIETIO3UTAPHBIX PACIICOK SABAETCA pOCCUIICKas OpraHM3alui, TO C yKa-
3aHHOTO [JOXO/}a Ha/IOT Ha IPUOBIIb B3UMAETCS 110 CTaBKe 9 IpoLeHTOB. VIHTepecHO,
4T0 MMH(QUH NCTIONMb3yeT MOHATHE «(PAKTUIECKNIT MOTydaTeIb HOX0fa» B CUTYa-
LUy, KOTOpasi He CBsI3aHa HAINPSAMYIO C IIPYMEHEeHMeM KaKoro-1mbo KOHKPeTHOro
WM aBCTPAKTHOTO HaJIOTOBOTO COTJIALIIEHYIS], OHO IIPUMEHEHO J/Isl POCCUIICKOTO I10-
JydaTens HOXOHa.

Metropudeckne pexoMeHpanuyu Obumm otrMmeHeHbl [Ipuxasom PHC Poccuu
(2012) N MMB-7-3/980@ «O6 ommene npuxaza MHC Poccuu om 28.03.2003 N BbI-
3-23/150» B 2012 ropy 6e3 3aMeHbI aHATIOTMYHBIM II0 COfIeP>)KaHMUIO JOKYMEHTOM.

B 2006 rogy MuHouH manblie pasBUBaeT KOHIENINIO, BBICKa3bIBAETCA IO
@I, cBasbiBas nctoputo nospnaenus OII]I ¢ MomenbHBIMY KOHBEHIIUAMHU 00 136€-
»KaHuu aBoyiHoro Hajoroo6noxenns O9CP u OOH u o6pamasce k Kommenrtapuio
O39CP K MOfienbHOI KOHBEHIM U 00pallas BHUMaHUe Ha ITOJIOKEHVs] KOMMEHTa-
PV «TOCYJAPCTBO — MCTOYHIVK JOXOZA He JO/DKHO IPefoCTaBIIATh OCBOOOXK/eH e
OT Ha/IOroo6/10XKeH s (MM Ha/TOro06JI0Ke e IO IIOHV>KEHHBIM CTaBKaM ) JaHHOTO
[OXOfja JIMIIb Ha TOM OCHOBaHMM, 4TO JIOXOJ ObUI IOTTy4eH Pe3NIEeHTOM roCyaap-
CTBa-IIAPTHEpPA IO JIOTOBOPY». KpoMe mpmsHaHMA TOTO, YTO HOMTydaTelnb [JOXOZAA
MoxeT He ob6nmazats ®IINl, Mundun B [Tucome [Jenapmamenma Hanozoeoti u ma-
moxcenHo-mapugproti nonumuxu Mungpuna PP (2006) N 03-08-02 mpopmomxaer
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fasblie UTUPOBaTh 1 pa3BuBarh upeto OICP: «repMUH «pakTUIeCKuUII MoTyya-
TeJIb JOXOfa» He JO/DKEH IIOHMMATHCS B Y3KOM «TEXHIYECKOM» CMBICIIE, €T0 CTIefyeT
TPAKTOBATb VICXOMA U3 Liefell U 3a/jad MeX/[YHaPOHBIX JOTOBOPOB 00 1306eKaHmnn
JIBOITHOT'O HAJIOTO00/I0XKEH N, KaK, HallpyMep, «130exKaHie ABOTHOTO HAaloroo6/1o-
JKEHVISI ¥ YK/IOHEHVISI OT YIIATBI HAJIOTOB», ¥ C Y4€TOM TaKMX OCHOBHBIX IPUHIIAIIOB
JIOTOBOPOB KaK «IpefoTBpalleHIe 37I0yIOTpeOIeH s IO/IOKEHUAMY JOTOBOPa» I
«1rpeobrafianue CyIHOCTY Haj, pOPMOIL... 11 IPU3HAHMA /NI B Ka4ecTBe «(ak-
TUYECKOTO MOTyvaTesis JOX0Aa» HaHHOe JINIO JO/DKHO 00/TafiaTh He TONbKO IPaBOM
Ha MO/Ty4YeHe JOXO/a, HO 1 ObITh HEIIOCPeiCTBEHHBIM BBITOfIONIPHOOpeTaTeneM, T.e.
JINLIOM, OTIpeJie/IAI0IIVIM Ja/TbHEIIYI0 «<9KOHOMUYIECKYIO CYAbOY» IOTy4eHHOTO J0-
Xofia.

B 2007 ropy Mundun PO B [Tucome Jlenapmamenma Hano2080t 1 mamosxceH-
Ho-mapugroti nonumuku Mungpuna PO (2007) N 03-08-05 fenaet crenyanbHbIi
aKIleHT Ha nonoxkeHus o OII: «uiA neneit HaTOroo6I0KeHNA U, COOTBETCTBEHHO,
IpUMeHEHMsI MeKIIPAaBUTE/IbCTBEHHBIX COITIAIIEHMIT 00 M30e>KaHUM ABOIHOTO Ha-
JIOr006/IOXKeHNs, 3aKmodaeMblx Poccmiickoit Demepanyeil ¢ MHOCTPaHHBIMU TO-
cymapcTBamu, onpedensioujum gdakmopom (BbieneHo MHOU — B.M.) sBsercs
Ha/m4re GaKTUIeCcKoro mpasa Ha joxof». K aTomMy mo6aBiiseTcs JONOMHUTENbHAS
MOTMBMPOBKA MTO3ULIUY 1 Pa3bsCHEHNe LA CIydast C JOrOBOPOM JIOBEPUTEIbHOTO
YIpaB/IeHNA: «MHOCTpaHHAsA OpraHM3alysA uMMeeT (aKTUUecKoe IPaBO Ha JTOXOJ,
[PV HAMYMY [IPABOBBIX OCHOBAHMII [/IsI TOTyYeH Vs JOXO/a, a MIMEHHO, IIPY yCTIo-
BUY 3aK/II0YEHMA TPAXK/JAHCKO-TIPABOTO JOTOBOPA ... /IS IPU3HAHMS LA B Kade-
cTBe (haKTIIECKOTo MOTydaTeisd JOXOfa IaHHOE JIMLO JO/DKHO 00/1afiaTh He TOIbKO
[IPaBOM Ha IO/Ty4eHMe [HOXOMa, HO M, KaK C/IefAyeT M3 MeXAYHapOIHOI MPAaKTUKI
IpUMeHEeHNsI COTIallleHunit 00 M30eXaHuM [BOIHOTO HA/IOrOO00I0KeHMsI, OBITH
JIUILIOM, OIPENeSIOMMM [ATIbHENIIYI0 «9KOHOMUYECKYI0 CYAbOy» IIOTydeHHOrO
[I0XOZIa. YUUTBIBAsA BBHILIEV3/IOKEHHOE, IIPU HATIOTO000I0>KEHNN JOXOJOB, Ilepeyric-
JIsIeMbIX MHOCTPAHHON OpraHM3aluy B paMKax JOTOBOPA JOBEPUTE/IbHOTO yIIpaBJIe-
HIIS, B CJTy4ae eC/ii yIPeAuTeNb U BBITOONPUOOpeTaTeNlb ABIAIOTCA pe3uieHTaMu
Pa3IMYHBIX OPUCAMKLMUIL, ClefyeT IPUMEHATb COOTBETCTBYIOIIVE IIOTOXEHMA
MEXIIPaBUTETbCTBEHHOTO COIVIAlleHNsA 00 M30eXaHuy [BOIHOTO HAIoroo6o-
JKE€HUA, 3aKMo4eHHoro Poccuiickoit @epepanyell ¢ MHOCTPaHHBIM TOCYapCTBOM,
Pe3NIeHTOM KOTOPOTO ABJIAETCA BBITOONPUOOpETaTeNb IO JOTOBOPY HOBEPUTEIID-
HOTO yIIpaB/IeHMs.

OTu u fpyrue nucbMa (PUCKaNTbHBIX OPTAaHOB OJHO3HAYHO CBUMIETEIBCTBYIOT
0 TOM, YTO OHU OYEeHb IaBHO IIPU3HAIM U Hada/lyu NpUMeHATh KoHuernuuio OII]I B
JIOCTATOYHO MIMPOKOM ee moHuMaHuu. OfHAKO JaHHbIe OPTAHBI IIPOSIBIIANN OIIpe-
JieTIEHHYI0 HepPeLINTEeNbHOCTb B TOM, YTOOBI Ha KOHKPETHBIX IIPUMepax IPOfIeMOH-
CTPMPOBATh HA/IOTOIUIATEIbIIVKAM VM HAaJIOTOBBIM areHTaM, Kak KoHuenuysa OII]]
JIO/DKHA IIPUMEHSIETCS B PeaIbHOCTIL.
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Takas eMOHCTpanyA cocTosach B KoHIle 2011 rofja, Korga noasunocs Iucomo
Jenapmamenma Hano2060ti u mamoxeHHo-mapudroii nonumuxky Mungpuna PO
(2011) N 03-08-13/1 0 Ha;mOroo6MOXKEHUY €BPOOOIUTALNI, CEPbe3HO M3MEHMBIIIEE
OTHOLIIEHe Ha/IOTOBbIX areHToB K OIIJI, mpy 3TOM MCIIOIb30BaNach paHee 3asABJIeH-
Has MOTMBUPOBKA, OCHOBaHHas Ha obpamennn K nosuuym OICP.

B cBsA3M ¢ Bo3paskeHMAMM OM3HeC-cO001IIecTBa B Ja/IbHETIIIIEM B Ka4eCTBe KOM-
IPOMICCHOTO peleHNsA 6bUto mpemtoxeHo gononauts HK PO monoxenumsamy,
COITIACHO KOTOPBIM POCCUIICKYIEe HA/IOTOIIATEIbIVIKY OCBOOOX/IAIOTCS OT 00s13aH-
HOCTeIl HaJIOTOBOTO areHTa B OTHOLIEHNY IMPOLIEHTHBIX 0XOJ0B, BBIIIAIMBaE€MbIX
MHOCTPaHHBIM OPTaHU3ALMAM:

— 110 TOCY[apCTBEHHBIM LieHHbIM Oymaram P®, cy6bexktoB PO m myHuim-

Ha/IbHBIM IIeHHBIM OyMaram;

— 10 oOpauanIyMCcsa 0OMUTralyAM, BBIIYIEHHBIM POCCUIICKMM HaJIOTOBBIM

areHTOM B COOTBETCTBMM C 3aKOHOJJaTe/IbCTBOM VIHOCTPAHHBIX TOCYapCTB;

— TI0 JOJTOBBIM 0053aTe/lIbCTBAM, BOSHUKIINM Y POCCUIICKOI OpraHM3alui B

CBSI3U C pasMelleHNeM MHOCTPAaHHBIMY OpTaHM3auMAMM OOpalaroInXCs
obnuraruit, pyu CoOMIOeHNN CIeAYOIMX YCIOBMIT: OOMIUTAIINN COOTBET-
ctBytoT ycraHoBneHHbIM HK P® xpurepnsam obpararomuxcsa obnmurammi,
a pOCCMIICKOII OpraHM3aL Uy IPEeSOCTaBIEHO IOATBEPKEH)E IIOCTOIHHOTO
MECTOHAXOXX[€Hs MHOCTPAHHbBIX OPraHM3alNIL, MMOMYYAIINX JOXOAbl, B
TOCYZIapCTBaX, C KOTOPbIMU VIMEETCs eIICTBYIOIee COITIalIeHne 00 n3bexa-
HUMY IBOJIHOTO HaJIOTOOO/IOKEHM L.

3aKOHOfIaTe/Ib IMIIb OCBOOOXK/IAeT B 9TOM CUTYAL[MM HAJOTOBOTO areHTa OT
005I13aHHOCTM y/iepXKaTh HA/IOT Y MCTOYHMKA BBIIUIATHI, T€M CAMBIM COIIALIASCH C
nosuert Munucrepcrsa ¢puHancos PO, 4yTo cama BbIIIaTa MPOLEHTHOTO JOXOfia
B pacCMaTpuBaeMOll CUTYALUY SB/IACTCS 0OBEKTOM OOIOXKeHNs HaJIOrOM Ha IIpu-
OBbUIb U JIBTOTA, MIPEAYCMOTPEHHAs COIIallleHMeM 06 M36eXaHNM JBOVIHOTO HaJlo-
roo0/10)KeHsA, MOXKET UCIIONb30BATbCA TONMBKO OeHeUIMapHBIM COOCTBEHHIKOM
Takoro goxoga [Bunaunxuit 2017, c. 142].

B 2014 ropy poccuiicknit 3akoHogartenb 3akpennua B HK P® B cratba 7 u 312
HIOHATHE U IOPAJOK MOATBEP>KAeHNA (PaKTIUeCKOro IIpaBa Ha JJOXO, 3 YeM II0CTIe-
IOBAJIO 6ONIBIIOE KOMYECTBO CYAeOHBIX CIIOPOB IO 3aKOHHOCTU IPUMEHEHMs Ha-
JIOTOBBIX COIJIALIEHNII, B KOTOPBIX HAJIOTOBbIe OPTaHbl OTKA3bIBa/IN B IIPYMEHEHNN
NIBIOT IO COITIAIIeHNAM, OCHOBBIBAsCh Ha OTCYTCTBUU Yy Toy4atesneit soxoma OII]I.
M.B. Kapacesa (CeH1j0Ba) 0OTMeYaeT, 4TO pOCCUITCKMI 3akoHOaTenb BBel B HK PO
TepMMHBI «(PaKTUIeCKIIT TOTyYaTesIb JOXO0Aa» U «THOCTPAaHHAsA OpPraHU3aIus, IMe-
foias (akTMdeckoe IpaBo Ha TOXOJ», OPUEHTUPYsCh Ha nonoxernst MK O9CP n
uMes cobctBeHHy0 nosunuio [Kapacesa, Cennosa 2016 c. 92]. K. Tacanos orme-
JaeT, YTO 3a IOCTIeHIE TOIbl POCCUIICKast CyAeOHas IPaKTUKa Cepbe3HO M3MeHmIa
kounenuuio OIIT [Tasalov 2020, c. 234].

130



®dakTnyeckoe Mpaso Ha [loxoa B Hanorosom Mpase Poccum: OcHoBHble 3Tanbl Passutus

B 2013-15 ropmax Poccust okasamach BoBjIedeHa B Ipolecc 6OpbObI ¢ pa3Mbl-
BaHJEM HAJIoroBoit 6assl u epenocom npubsun (BEPS), B koTopoM ¢dakruyeckoe
IIPaBO Ha JJOXOJ OBIIO YIOMSAHYTO, HO He UT'PAJIO KTI04eBOil POJINL.

3akpemnenne B HK monaTnsa «gaxTmdyeckoro mnpasa Ha JOXOfl» U HOSBJIEHNE
MHOTOYVIC/IEHHBIX CY/,eOHBIX CIIOPOB O IPYMEHEHUY JAHHOTO MIOHATHSA CTUMY/INPO-
BaJIO HAYYHBII MHTEpeC K IaHHOII TpobneMartuke B PO. OyHaMeHTambHOE AMCCep-
TAlMIOHHOE MCCIefjoBaHue noarorosneHo 3.B.bamakuHoir’, riy0oKo maHHas TeMa
uccnegoBana M.KoT/ApoBbIM®, 3HaYNTe/IbHOE BHMMAHIE 3TOM TeMe Y/ielIeHO B MC-
cnepoBanuAx B.A.Impmpuma®, V.A.XaBanosoir®, JI.B.ITonexxaposoit®. VHTepecen
Tpy#s A.B.Kupnnnosa, uccnenyromero sornpocst npumenenus OII]I B llIserinapun’.
A.B.JlemyH u A.B.Huxkomnae BIIOTHYO IOAOIIIM K KIIOYEBBIM IpobreMaM Ipu-
menenns PII]I, paccmaTpuBas BOIPOCH HATOTOOOIOXKEHNA XONANHIOB, OTMevas,
9TO BPsAJ /M CTOUT CTaBUTh 3HAK PABEHCTBA MEXIY XONIVHIOBOI 1€ATETbHOCTHIO
U KOHIYUTHOCTBIO, K Y€MY 3a4aCTyI0 TOATa/JKMBAET JIOTUKA, JeKIapupyeMas Hajlo-
TOBBIMU OpraHaMi. B kadecTBe pelleHus i MHOTOYMC/ICHHBIX KOH(QINKTOB OHU
IpeIaraloT, HalpuMep, 4TO KOMIIAaHMM He/b3s OTKa3aTh B IIPM3HAHMM OeHepuIu-
apHBIM COOCTBEHHVIKOM JVIBU/CHIOB JIMIIb IIOTOMY, YTO €il He XBaTaeT KaKMX-TO
TUMMYHBIX XapaKTE€PUCTUK ONE€PALVIOHHON KOMIaHUY MM CMENIAHHOM XO/IIVHIO-
ot kommanuu [[Jemun, Hukomaes 2020, c. 48].

PasButne poccuiickoit koHuemnuyu PIIJI co cTOpoHBI QUCKaNIbHBIX OPraHOB
IIPOIIJIO HECKOMIBKO 3TAIlOB: M3HAYa/IbHO 3asABJ/IeHHasA B 90X rofjax mosuuus o mmpo-
koM noHuManuy PII]I, He mpuBA3aHHaA HEMOCPEACTBEHHO K TOMY, YTO TOBOPUTCS
B KoHKpeTHOM MH]I 1 He MOTMBUpOBaHHasA, B Ja/lbHENIIEM 3BOMIOLVOHNpPOBAa,
ocHOBbIBasAICh Ha TekcTe KommenTapusa O9CP. [laHHbI JOKYMEHT, B CBOIO OYepe[b,
temy ®I1]] pasBuBa B CBA3M € MONOXXEHNAMU HAJIOTOBBIX COITIAIIEHNI], B KOTOPBIX
TOBOPMJIOCH O Ha/MMuuy (paKTUYeCKOro IpaBa Ha I0XOJ y /MLA, <KKOTOPOMY yIlIa-

2 BanmaknHa 3.B. (2018), HanoroBo-npaBoBble acleKThl IpMMeHEeHNs KOHIenuuy OeHeuiyap-
Horo cobcTBeHHMKa («beneficial owner») noxona B Poccuitckoit @emeparym: mpobieMsl u petiie-
HyisL, [yccepranys Ha COMCKaHMe CTelleH) KaHANATa IOPUAIIeCcKIX HayK, ExatepnHOypr.

3 Maxim Kotlyaorov. The Concept of Beneficial Ownership in the OECD Model Tax Convention
2010: A Critical Analysis, Yekaterinburg, 2015, www.kotlyarov.org/files/Kotlyarov_Beneficial
Ownership_protected.pdf

4 Tupupum B.A. (2018), OcHo6bL Mes0yHAPOOHO20 KOPHOPAMUBHO20 HANIO2000710HEHU.

5 XasanoBa V.A. (2016), VI36exaH1e IBOJIHOTO Ha/JOTOOOIOKEHNS U NIPefOTBpalleHNe YKIoe-
HJHSI OT HaJIOTOOO/IOXKEHNS B YC/IOBUSAX B3aVMOJEICTBYISI HALIMOHATIBHOTO Y MEXX/YHAPOJHOTO
mpasa, Jlyccepraiysi Ha COMCKaHye YIeHOI CTelleH) JOKTOPa IOPUANIECKIX HayK.

6 ITonexxaposa JI.B. (2020), MeTtoponorusi Hamoroo6I0>KeHNsI U HAJIOTOBOTO afMUHMCTPUPOBA-
HJISI TPAHCHAI[VOHA/IbHBIX KOMIIaHNMIT 1 GeHeduumapos, [uccepTamys Ha COMCKaHMeE CTEIeHN
HOKTOpa 9KOHOMMYECKIX HayK.

7 Kupunnos A.B. (2014), lllsetiyapckas npaxmuka npumeHeHus coenamenuti 00 usbeianuu 060ti-
HO20 HAN02000710eHUA: NPobNeMa monkoeanus nowsamus beneficial ownership, ,Hamnorosen”
2014, No. 1.
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uyyBajcsa gmoxop». Obpamenne k tekcty Kommenrtapues O9CP nomorno Bo MHO-
TUX CNTy4asiX POCCUICKMUM (UCKaIbHBIM OpraHaM copMyanpoBarh U 060CHOBATH
IIpaKTHYeCcKye IO3MIMY 0 KOHKPETHBIM CIIOpaM C HajIOTOIIaTeIbIMKAMU 1 Ha-
JIOTOBBIMM ar€HTaMu. 3aTeM MBI CTajIi CBUAETENIAMU TOTO, YTO IIpY NPUHATUHA [ie-
odmopnsanuonnelx nonpasok nonarue PIIJI sakpenmntocs B HK. CrHauana Takoe
3aKpeIUIeHue ObUIO CAIeIaHO IS LieJIeil Ha/IOTOBBIX COITIALIeHN, @ 3aTeM M3MEeHEeHN
B Tekcte HK npuBenmu k Tomy, uro norAarue PII]] okaszanock chopMynnpoBaHHBIM
nnsa neneit HK. OpHoBpemenHo Ha ypoBHe HK Obl1 3akperieH Tak Ha3bIBaeMbIil
«CKBO3HOIJI IIOAXO/l», B KOTOPBIM BaYKHO OTMETUTb BO3MOXXHOCTb IIPU3HAHUA /M-
1j0M, 06afanuM GakTUIeCKUM IPaBOM Ha TOXOJ], POCCUIICKOE INIIO.

Mo>XHO /T BCTPETUTD aHAJIOTMYHbIE BOIPOCH O cBA3M noHATUi PIIN u mpa-
BIMJI OTHECEHN I0XOfa K Ha/lOToIIaTe/lblMKaM B TPAHCTPaHMYHBIX CUTYaLUAX?
B mpaxTyke mpuMeHeHMs HAJIOTOBBIX COITIALIEHUIT 3apyOeXHBIMM CTPaHAMU BO-
npocbl cootHomeHyA OIIJI 1 mpaBuI OTHOCUMOCTY I0XOJ0B BbISIBJIEHBI U MICCIIENY-
I0TCA JOCTaTOYHO HaBHO. O9CP HeOHOKPATHO CTa/IKMBaIACh C IpobIeMaMy TOTo,
9TO CTpaHbI (CTpaHa BBIIUIATHI JOXOMIA U CTPaHA PEe3UMICHTCTBA) CTPAaHA B CXOXKMUX
CUTYaLMAX I10-PA3HOMY OILPele/AIoT, K KOMY OTHOCUTCS BBIIIAYMBaeMblii JOXOH U
KaKO€ HaJIOTOBOE COIVIAlIeHNe MOJIEXNUT NPUMEHEHNIO, a KaKoe COITIallleHNe — He
MIOMIIEXXNUT IIPUMEHEHNIO (HO KaKOTo-1160 YHMBEPCATBHOTO PellleHNs IPeJI0KEeHO
He OBITIO).

[TpoBeneHHbII KpaTKMit aHanu3 guHaMuky passutus konuenuuu OIII B Poc-
cun OII]T wmocTpupyeT CIOKHOCTb U HEOOBIYHOCTD BOIIPOCOB, KOTOPbIE TIPUXO-
IOMUTCS paccMaTpMUBaTh IPABOIPUMEHUTEIbHBIM OpTaHaM U OTCYTCTBYE II0 MHOTMIM
orpenpHbIM BorpocaM OIT]I Bceo6beMTIONero KOHIIENTYa TbHOTO IIOHNMAaHSL.

Poccun npumnock norpartuts noutu 30 net nocie nosasaeHusd TepMmuHa OIINT
B CBOMX MEX/[YHAPOJHBIX HA/IOTOBBIX COITIAIIEHNX, YTOOBI 3aKPEIINTh B CBOEM 3a-
KoHogarenbcTBe MoHATHE PIIJ] 11 HayaTh KOHLIENTya/lbHOE NMPAaKTUYECKOe U HOK-
TpUHa/lIbHOE OCO3HaHMe NAHHOTO TepPMMHA Ha OCHOBE TAaKOTO 3aKOHOZATEeNbCTBA.
PasBuTie JaHHON KOHLENIUY IPOMCXOAMIO HOCTENEHHO, (UCKaIbHbIE OpPTaHbI
CTapanuch IpefcTaBUTD I0C/IefoBaTebHYI0 KoHlenuyio OIIJI, omHako HoHMMaHMe
KOHIIEIIMY HayaJlo CKJIa/IbIBaTbCs TOIbKO I1OCTIE TOT0, KaK ITOSIBUTIOCH €€ 3aKOHOMA-
Te/IbHOE 3aKpeIlIeHNe U CyAeOHas IMpaKTIKa IpuMeHeHNs nonoxennit Hamorosoro
komekca P® o OIII.

OreuecTtBeHHas koHLenuysa OII]] nsHavanbHO, 3aJ0NT0 0 3aKpeIUIeHNs faH-
HOTO MOHATHA B 3aKOHE, pa3BMBaNach KaK MMPOKasd, IpUMeHsAeMas BHE 3aBUCHMO-
CTM OT TOT0, YIIOMAHYTHI 11 1to710KeHusA o OIIJ] B HaJI0TOBOM COITALIEHUY TN HET.
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Abstract: This article is devoted to the study of the formation and development of investment legislation
in the Republic of Kazakhstan. The author identifies five stages of the formation of Kazakhstan’s
investment legislation from 1990 to the present. The author describes each stage of the development of
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In this regard, the author concludes that it is necessary to change the investment policy in the field of
granting tax preferences, improve the investment and tax legislation of Kazakhstan to ensure proper
protection of investors’ rights.
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Investment legislation of the Republic of Kazakhstan has passed five main stages
in its formation and development.

The first stage is the forming stage of investment legislation, initially, as legisla-
tion on foreign investments. The beginning of this was the enactment of the Law of
the Kazakh SSR “On Foreign Investment in the Kazakh SSR” dated December 7, 1990
[Bulletin of the Supreme Council of the Republic of Kazakhstan, 1990, No. 50], which
aimed to attract foreign investment, advanced technology and management experi-
ence, assuming that the necessary guarantees to foreign capital are provided. Despite
the fact that the main provisions of the Law of the Kazakh SSR on foreign invest-
ments were more declarative in nature, there were positive aspects in its enactment:
firstly, it was the first act that legally established the already existed investment rela-
tions in the Republic; secondly, this legislative act determined the procedure for at-
tracting foreign investment in our country economy for four years, and, in general, it
contributed to foreign capital inflows; thirdly, for the first time foreign investors were
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provided with guarantees of their activities, so the inclusion of a section on guaran-
tees for foreign investments increased the interest of potential investors and signifi-
cantly affected their activity.

It is noteworthy that the formation of investment legislation almost coincided
with the formation of the Republic of Kazakhstan as an independent state, which was
initiated by the Declaration on State Sovereignty of the Kazakh SSR dated October
25, 1990 [Bulletin of the Supreme Council of the Republic of Kazakhstan, 1990, No.
44]. The Constitutional Law on State Independence of the Republic of Kazakhstan
was preceded by the Law on Investment Activity, enacted during Kazakhstan’s exist-
ence as a Soviet Socialist Republic on June 10, 1991 [Bulletin of the Supreme Coun-
cil of the Republic of Kazakhstan, 1991, No. 24], which was in force for the longest
period of time compared to all the other acts in that time regulating investment rela-
tions, since it was canceled only in 1997. And in this, in our opinion, its only dignity
- in all other respects, it has had virtually no impact on investment relations, as it has
become inapplicable from the moment of its publication.

The second stage in the development of investment legislation begins with the
enactment of the Law of the Republic of Kazakhstan “On Foreign Investment” on
December 27, 1994 [Bulletin of the Supreme Council of the Republic of Kazakhstan,
1994, No. 23-24], which abolished the former Law of the Kazakh SSR “On Foreign
Investment in the Kazakh SSR” dated December 7, 1990. This law determined the
basis for attracting foreign investments into the economy of the Republic of Kazakh-
stan, fixed state guarantees provided to foreign investments, established the main
organizational and legal forms of their implementation, and also determined the pro-
cedure for resolving disputes involving foreign investors. It is noteworthy that the
Civil Code of the Republic of Kazakhstan (General Part) was adopted on the same
day as the Law on Foreign Investment, which once again shows how important it was
for Kazakhstan to attract new foreign investments, since there were no national ones
at that time.

A distinctive feature of the second stage in the development of investment leg-
islation is that a significant part of the legislative and regulatory acts adopted at that
time was temporary and had no long-term prospects.

The beginning of the third stage in the development and improvement of in-
vestment legislation was the enactment of the Law “On State Support for Direct In-
vestment” on February 28, 1997 [The Law of the Republic of Kazakhstan “On State
Support for Direct Investment” of 28 February 1997], which defined such main
tasks as: introduction of new technologies, advanced equipment and know-how;
saturation of the domestic market with high-quality goods and services; state sup-
port and stimulation of domestic producers; development of export-oriented and
import-substituting industries; creation of new jobs; improvement of the natural en-
vironment; etc.
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The significance of the Law “On State Support for Direct Investment” is that with
its enactment, firstly, the formation of Kazakhstan’s special legislation on direct in-
vestment began; and, secondly, the investment legislation of Kazakhstan has moved
to a qualitatively new stage in its development. Prior to the enactment of the Law on
Direct Investment, the country’s investment policy was aimed at increasing foreign
investment and creating a legal regime more than the most favorable for them. Ulti-
mately, the effectiveness of foreign investments was minimal, due to the fact that they
were mainly invested in subsoil use, which could not have a tangible impact on the
development of the country’s economy and led only to increased subsoil expansion
by foreign investors. As a result, a large part of foreign investments was speculative in
that period. As a consequence, along with the enactment of the Law on Direct Invest-
ment, serious amendments and additions were made to the Law on Foreign Invest-
ment. Among the reasons that led to this, we can mention the multi-million losses
incurred by the state, under contracts concluded between national investors and for-
eign investors under government guarantees due to the violation of contractual ob-
ligations by the Kazakh party at that time. The Foreign Investors’ Council under the
President of the Republic of Kazakhstan was established in 1997.

The fourth stage began with the enactment of the Law of the Republic of Kazakh-
stan “On Investment” dated January 8, 2003 [“Kazakhstanskaya Pravda” of 11 Janu-
ary 2003, No. 9-11 (23948-23950)], which combined the rules regulating relations
related to investments and established a general legal regime for foreign and national
investments, providing guarantees to investors operating in Kazakhstan. In particu-
lar, guarantees for the legal protection of investors’ activities in Kazakhstan (full and
unconditional protection of the rights and interests of investors by laws and other
normative acts of Kazakhstan, as well as international treaties ratified by Kazakhstan;
the right to recover damages caused to an investor as a result of issuing an act of a
state body that does not comply with the legislation, and also as a result of action (in-
action) of officials of these bodies, according to the civil legislation); guarantees for
the use of income; guarantees for the rights of investors during the nationalization
and requisition.

An analysis of the main provisions of the Law on Investments allows us to con-
clude that the generally positive idea of establishing a single legal regime for foreign
and national investments was not fully realized in practice: instead of raising the legal
status of national investors to the level of foreign investors, the legal status of foreign
investors was equated with the legal status of national investors. Accordingly, no one
benefits from this approach to the problem of creating equal conditions for carrying
out investment activities in the Republic: national investors — because their legal sta-
tus has not changed; foreign investors — because their legal situation has worsened.

In order to improve the investment climate in the country, after numerous re-
forms in the field of public administration, in 2014 the Ministry for Investments and
Development of the Republic of Kazakhstan, the National Investors’ Council under
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the President of the Republic of Kazakhstan were established, and a new institution
of the Investment Ombudsman was created, which is an official appointed by the
Government of Kazakhstan to perform the following functions: 1) consideration of
investors’ appeals on issues arising in the course of investment activities, and mak-
ing recommendations for their resolution, including interacting with state bodies;
2) assisting investors in resolving emerging issues in out-of-court and pre-trial pro-
cedures; 3) developing and submitting recommendations to the Government to im-
prove the legislation of the Republic of Kazakhstan.

The fifth stage in the development of Kazakhstan’s investment legislation begins
on January 1, 2016 with the entry into force of the Entrepreneurial Code of the Re-
public of Kazakhstan dated October 29, 2015 No. 375-VZRK (hereinafter - RoK
Entrepreneurial Code) [“Kazakhstanskaya Pravda” of 3rd November 2015, No. 210
(28086)]. Since the same date, the following laws have lost their force: the Law of the
RK dated January 31, 2006 “On Private Entrepreneurship” [Bulletin of the Parliament
of the Republic of Kazakhstan, 2006. No. 3]; the Law of the RK dated March 31, 1998
“On Peasant or Husbandry Farms” [Bulletin of the Parliament of the Republic of Ka-
zakhstan, 1998, No. 2-3]; the Law of the RK dated January 8, 2003 “On Investment”
[“Kazakhstanskaya Pravda” of 11 January 2003, No. 9-11 (23948-23950)]; the Law of
the RK dated December 25, 2008 “On Competition” [Bulletin of the Parliament of the
Republic of Kazakhstan, 2008, No. 24]; the Law of the RK dated January 6, 2011 “On
State Control and Supervision in the Republic of Kazakhstan” [Bulletin of the Parlia-
ment of the Republic of Kazakhstan, 2011, No. 1]; the Law of the RK dated January 9,
2012 “On Government Support for Industrial and Innovation Activity” [Bulletin of
the Parliament of the Republic of Kazakhstan, 2012, No. 2].

Without going into details, we only note that when developing the RoK Entre-
preneurial Code, one of the most priority tasks was set — the systematization of norms
regulating entrepreneurial activity and their unification in a single legislative act, so
that one legislative act was enacted to replace the numerous acts regulating entrepre-
neurial relations, which would establish the general principles of entrepreneurship in
the Republic of Kazakhstan. However, this task has not been solved.

Chapter 25 of the RoK Entrepreneurial Code “State Support for Investment Ac-
tivities” is the previously valid Law of the RK dated January 8, 2003 “On Investment”
(initially both of them consisted of 24 articles, but later Chapter 25 of the RoK Entre-
preneurial Code was supplemented with Article 295-1 “Conclusion and Termination
of a Special Investment Contract’, Article 295-2 “Agreement on Investment”, Arti-
cle 296-1 “Forms of Control over Compliance with the Terms of Investment Con-
tracts”, Article 296-2 “Procedure for Organizing and Monitoring Compliance with
the Terms of Investment Contracts”, and Article 291 “Investment Subsidy” was ex-
cluded). We believe that this legislator’s approach to the regulation of investment ac-
tivity does not meet the demands of contemporary practice, and in theory it is very
doubtful. Firstly, all investors were automatically recognized as entrepreneurs, which,
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of course, is not the case. Secondly, all the shortcomings and miscalculations of the
Law on Investment gradually “migrated” to the RoK Entrepreneurial Code. Thirdly,
they significantly reduced the scope of the RoK Entrepreneurial Code in the field of
investment activities, limiting it only to issues of state support.

In general, the legislative innovations are aimed at ensuring that investors com-
ply with the terms of contracts on preferences, and, accordingly, to tighten control
over their activities. On the one hand, it is questionable whether it is appropriate to
establish new administrative barriers for investors, but on the other hand, it is impos-
sible not to support the legislator’s desire to streamline investment relations and to
ensure proper protection of public interests. It should be noted that with the adoption
of the Entrepreneurial Code, the problems of improving investment legislation have
not been resolved, but on the contrary have become more complicated, since the in-
vestor regularly encounters new changes in legislation, and the system of state bodies
is constantly changing. Therefore, the fifth stage in the development of investment
legislation can be characterized as the absorption stage of investment legislation by
entrepreneurial legislation.

This period can also be described as a stage of searching for new ways to boost
investment activity in the Republic of Kazakhstan, especially with the participation of
foreign investors. We are talking, in particular, about the Constitutional Statute dated
December 7, 2015 “On the Astana International Financial Centre” [Bulletin of the
Parliament of the Republic of Kazakhstan, 2015, No. 24]. The AIFC is a financial hub
for the countries of Central Asia, the republics of Transcaucasia, the EAEU, the coun-
tries of the Middle East, the territory of Western China, Mongolia and Europe. The
legal regime of the AIFC is based on the principles, norms and precedents of the law
of England and Wales and standards of leading global financial centres.

Kazakhstani legislation will be applied on a subsidiary basis, in part to matters
not governed by AIFC Acts. At the same time, the official language of the AIFC is Eng-
lish. Office work and court proceedings are conducted in English. All transactions are
concluded in English. The Astana International Financial Centre has an independent
ATFC Court, separate from the judicial system of the Republic of Kazakhstan, with
the involvement of judges of the international level and the International Arbitration
Centre, which will consider disputes if there is an arbitration agreement between the
parties [www.aifc.kz/tseli/, access as of 20 September 2021].

In order to encourage potential investors and increase their confidence in our
judicial system, the Civil Procedure Code of the Republic of Kazakhstan dated Oc-
tober 31, 2015 (hereinafter referred to as the RoK Civil Procedure Code) [Bulletin of
the Parliament of the Republic of Kazakhstan, 2015, No. 20-VI], explicitly stipulates
that the Specialized Interdistrict Economic Court of Nur-Sultan considers civil cases
regarding investment disputes, except for cases within the jurisdiction of the Special-
ized Interdistrict Administrative Court of Nur-Sultan, as well as claims of state bodies
against investors related to the investor’s investment activities, with the participation
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of: 1) a foreign legal entity (its branch, representative office) carrying out entrepre-
neurial activity in the Republic Kazakhstan; 2) a legal entity created with foreign par-
ticipation in the manner prescribed by the legislation of the Republic of Kazakhstan,
fifty or more percent of voting shares (participation shares in the authorized capital)
of which belong to a foreign investor; 3) investors in the presence of a concluded
contract with the country for investment. The Specialized Interdistrict Administra-
tive Court of Nur-Sultan considers investors’ claims regarding the appeals against
administrative issuances, actions or inactions by administrative authorities, officials
(paragraph 3 of Article 102 of the Administrative Procedure Code of the Republic of
Kazakhstan dated June 29, 2020 (hereinafter — the RoK Administrative Procedure
Code) [Bulletin of the Parliament of the Republic of Kazakhstan, 2020, No. 13].

In 2018, the Ministry for Investments and Development of the Republic of Ka-
zakhstan was reorganized by transforming into the Ministry of Industry and Infra-
structural Development of the Republic of Kazakhstan, and the functions and powers
in the field of forming the state policy on attracting investment were transferred to
the Ministry of National Economy of the Republic of Kazakhstan, and the functions
in the field of implementing the state policy on attracting investment were transferred
to the Ministry of Foreign Affairs of the Republic of Kazakhstan. In our opinion, this
is absolutely unacceptable - it is impossible to artificially separate the functions of re-
publican state institutions in the field of investment — one ministry is responsible for
the formation of investment policy, and the other - for its implementation.

In this regard, first of all, it is necessary to revise the investment policy. Today,
the standard set of investment preferences includes exemption from customs duties
and state in-kind grants, previously the number of investment preferences included
tax benefits. Initially, since 1997, tax benefits consisted in full or partial tax exemp-
tion for up to 10 years (including lowering the income tax, land tax and property tax
rates to 100% of the basic rate for up to 5 years from the date of conclusion of the con-
tract, as well as for a subsequent period of up to 5 years, lowering the rate of income
tax, land tax and property tax within no more than 50% of the basic rate in accord-
ance with the second subparagraph of Article 7(1) of the Law of the RK “On State
Support for Direct Investment” [The Law of the Republic of Kazakhstan “On State
Support for Direct Investment” of 28 February 1997]; then, since 1999, the period
for granting tax benefits has been reduced to 5 years (including exemption from land
tax and property tax for up to 5 years from the date of conclusion of the contract, as
well as exemption from income tax for up to 5 years from the date of receipt of tax-
able income, but not more than 8 years from the date of conclusion of the contract
in accordance with the second subparagraph of Article 7(1) of the Law of the RK
“On State Support for Direct Investment” [“Kazakhstanskaya Pravda” of 05 August
1999, No. 187-188]. Since 2003, investment tax preferences have been granted for a
period determined depending on the volume of investments in fixed assets, but not
more than 5 years (in accordance with paragraph 1 of Article 16 of the Law of the RK
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“On Investment” [“Kazakhstanskaya Pravda” of 11 January 2003, No. 9-11 (23948-
23950)]). Since 2014, tax preferences and investment subsidies have been provided
only for investment priority projects [Bulletin of the Parliament of the Republic of
Kazakhstan 2014, No. 11]. Since 2016, tax exemptions have been granted for a special
investment project (including exemption of imports of raw materials and (or) ma-
terials under a special investment contract from value added tax in accordance with
the third subparagraph of Article 290(2) of the RoK Entrepreneurial Code [“Kazakh-
stanskaya Pravda” of 3rd November 2015, No. 210 (28086)], and tax preferences have
been granted for a priority investment project (including a reduction in the amount
of calculated corporate income tax by 100 percent; application of a coefficient of 0
to land tax rates; calculation of property tax at the rate of 0 percent to the tax base in
accordance with the first subparagraph of Article 290(2) of the RoK Entrepreneurial
Code).

It is clear that the legislator first widened the list of investment preferences as
much as possible and then shortened it by excluding tax preferences, but subse-
quently abandoned the complete exclusion of tax preferences, replacing the term “tax
preferences” with the term “preferences on taxes”. In our view, the complete rejection
of tax preferences was a major mistake, the consequences of which we are still over-
coming, because there is still a selective approach to their granting — not to all invest-
ment projects, but only strategic and special ones.

Of course, we should not return to the policy of attracting an investor “at any
cost”, which was practiced in the early and mid-1990s. But the policy of strengthen-
ing and tightening state control over the investor’s activities, which began at the dawn
of the 2000s and continues to this day, must also change.

Thus, we can come to the disappointing conclusion that all those positive and
very important steps that the legislator previously took to ensure proper protection
of investors’ rights have been destroyed today - there is no special investment legisla-
tion, there are no new breakthrough investment projects. It is possible that Kazakh-
stan has strengthened its position in international ratings, but this, unfortunately,
does not have any significant effect on the increase of investment activity in our coun-
try, both from national and from foreign investors. We need real steps to improve the
current legislation, and, first of all, the tax legislation of the Republic of Kazakhstan.
Along with this, it is necessary to reconsider the legislator’s position regarding the
investment legislation of the Republic of Kazakhstan, because without creating a fa-
vorable investment climate we will not be able to overcome the crisis.

1 At that time, it was only about foreign investors, since there were no national investors yet, since
the initial accumulation of capital had not yet occurred.
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Legal Nature of Smart Contracts

Abstract: Lately, more and more attention has been paid to the phenomenon of smart-contracts (SC)
in legal research. The SCs have already found their application in many aspects of society life and are
particularly common in the regulation of legal relations in the area of automated financial services,
which may include lending, mortgages, insurance, etc., as well as in public services, including various
types of voting, elections, document management, supply and storage. The practical dissemination of
SCs is carried out without a conceptual approach in the legal regulation of this object, but also without
a unified terminology. The science begins developing approaches to study of the legal nature of SCs and
offers options for their legal regulation have been proposed, each of those, of course, has its benefits
and disadvantages, which is explained by the multifaceted nature of this phenomenon. First of all, it
means a qualitatively new level of functioning of a smart-contract where the technical component
overlays on traditional types of legal relations. Both authors of the article used scientific methods such as
analysis, synthesis, comparison, induction and deduction. Special attention is paid to different options
for understanding the legal nature of smart contracts, proposed by European and domestic scientists.
Keywords: smart contracts, law, blockchain, contract law.

Introduction

There is no uniform approach to understanding both the nature of SCs them-
selves and their legal regulation in global practice. For example, French legal regu-
lation framework does not define the concept of a smart contract, but this does not
exclude using SCs for the purposes of transactions entering into and fulfilment.

Definition of Smart Contract

There is no unified approach among French lawyers to the smart-contract com-
prehension, but the French legal doctrine analysis suggests two main approaches. It is
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believed that a smart-contract enables drafting a contract directly in the blockchain
software with no contracts in the “physical world”. [Giusti].

Advocates of the other approach argue that the smart-contract is not a contract,
a an agreement. In their view, a smart-contract is a software purpose of that is to au-
tomatically formalize, perform and terminate a contract. [Guerlin 2017, p. 512].

As M. Mekki [2018, p. 410] highlights, a SC is not an agreement/contract but a
software product that automatize certain circumstances on the basis of the algorithm
“if...then”. A smart-contract “overlaps” a traditional contract ensuring its entering
into, execution, and termination, i.e. it provides stewardship for the contract entered
into in the real world. Thus, the “software-based” approach to SCs prevails over real
civil contracts in French legal philosophy.

Regulations of smart contracts in various countries

The United States’ experience in regulating the SC relationship is particularly
interesting. The areas of SC application in the USA are the sale of digital assets; the
issuance of digital bond papers; the continuous supply chain of raw materials up to
distribution; the document and business accounting system for government, real
estate (land) registration; identity and security management in personal data man-
agement). Since there is no federal contract law in the USA, as well as a federal act
establishing general provisions for blockchain and smart contract regulation, block-
chain related issues are defined at the level of the state legislation [Khadeeva 2019, pp.
182-186].

Some US states have opted for recognizing a smart-contract as an ordinary con-
tract. For example, the Blockchain Technology Act (Illinois) defines a smart-contract
as a contract recorded as an electronic document that can be verified using block-
chain. Commentators on this definition note that, in this interpretation, a SC is a tra-
ditional contract recorded and enforced through a blockchain' [Herian 2018, p. 16].

Other States refuse to recognize smart-contracts as contracts, defining them as
ordinary software programs. For example, Louisiana Code of Statutes chapter 26,
section 44-7061, section 5 defines a smart-contract as an occasion-driven software
program that operates based on a distributed, decentralized, shared and reproducible
registry and allows assets to be stored and transacted through an appropriate registry.

1 Contrast traditional definitions with one found in a new blockchain Act presently working its
way through the Illinois General Assembly, in which a smart contract is defined as, ‘a contract
stored as an electronic record which is verified by the use of a blockchain'45, a definition which at
first blush suggests that a smart contract is nothing more or less than a traditional contract written
to and executed on a blockchain. In other words, the blockchain transforms or translates the tra-
ditional into the smart through a process of hybridity.
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A similar position is expressed in the Italian legislation, a leader in digital legal
regulation. According to the Italian Chamber of Deputies adopted the Distributed
Registry Law on 07.02.2019, transactions performed by means of distributed ledger
technology (DLT) become legally valid at the moment of registration and without
subsequent notarization. F. Sarzana, blockchain expert at the recently established
working group of Italian Ministry of Economic Development believes that Italy is
trying to legalize transactions using distributed registry technology to exclude inter-
mediaries or centralized certification institutions. Thus, it defines distributed registry
technologies as technologies and information protocols that use divided, distributed,
reproducible and simultaneously accessible registries, decentralized and encrypted,
which allow to register, certity, update and store data, whether encrypted or not, and
which cannot be changed or tampered with [Yurasov 2017].

Considering the CIS legislation, the definition of a smart-contract contained in
para. 9 in Annex 1 to Decree of the Republic of Belarus No. 8 dated December 21,
2017 “On Digital Economy Development” is of interest. According to this legal reg-
ulation, a smart-contract is understood to be a software code designed to function
in a transaction block register (blockchain) or other distributed information system
for the purpose of automated fulfilment and/or performance of transactions or other
legally significant actions. The digital assets related legislation of other CIS countries
contains no definition for a smart contract.

Researches that suggest that a smart-contract can constitute a full-fledged civil
law contract, as well as a mode of contract formation and contract performance could
be interesting, too.

German jurisprudence believes that the programming code is the language of
the contract terms entered into by the parties. In such a case, the will of the parties
is expressed in another language. Since the German Civil Code guarantees the free-
dom to choose the language in which the terms of the contract will be expressed, this
way of contracting is legitimate. In litigation it is necessary to mobilize an expert to
review of the case. The German researchers were supported by French authors. The
smart-contract is a legal transaction translated into an informational language [Go-
defroy 2018, pp. 713-792].

Models of Smart Contracts’ Integration

There is a mindset that a SC can be integrated into a transaction in one of the fol-
lowing ways:

1) entirely in a programming language — the contract is written entirely in soft-

ware code, without a copy in natural language (this method is least suitable

for complete transactions, because they will always contain conditions for
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which automation is not required - choice of dispute venue, assurances of
circumstances, etc.);

2) duplication - the contract is written in software code and has a copy in natu-
ral language;

3) mixed model - the contract is written in natural language, with part of its pro-
visions written in software code. The most logical model today is the mixed
model, where a part of the contract is written in natural language and the
other part is in the form of a smart contract. For example, in the algorithm,
the parties fix the procedure for determining the price and the triggers that
release the payment. The rest of the provisions (including dispute resolution
procedure, assurances about circumstances, description of goods or actions
in case of force majeure, etc.) are written in natural language in the contract
[Vashkevich 2018, p. 89].

AL Savelyev sees the smart-contract as a contract that exists in the form of
software code. It should be implemented on a blockchain platform, should provide
autonomy and self-execution of the contract terms upon the occurrence of prede-
termined in it circumstances [Savelyev 2016, pp. 32-60]. Similar position belongs to
A. A. Volos who defines a SC as a special form of a contract, as well as a set of special
procedures and ways of contract entering, rights enjoyment and parties’ obligations
fulfilment, termination of contractual relations [Volos 2018, pp. 5-7].

A series of studies refer to the smart-contract as evidence of a contract and a
technical procedure for its performance. In the latter case, it would be the automatic
performance of the contract or some of its provisions [Zolynski 2017, p. 3].

The Italian Law on Urgent Provisions Concerning the Support and Facilitation
of Business and Public Administration, provides that the storage of electronic doc-
uments using distributed ledger technologies become legally effective from the mo-
ment of the electronic timestamp, as provided by Article 41 of EU Regulation No.
910/2014 on Electronic Identification and Trust Services for Electronic Transactions
in the Internal Market and can therefore be used as evidence in court [Krysenkova].

The use of a smart-contract ensures that the parties’ obligations are automati-
cally enforced exactly in line with their original intentions and allows the same auto-
matic mode to respond effectively to breaches of contract by the parties. Rather than
simply relying on the honesty of our counterparties, technological systems are now
being implemented with features that will provide the necessary guarantees if even
the parties of smart contracts behave dishonestly [Mogaillard 2018, p. 10].

However, the smart-contract cannot completely eliminate disputes. It is well
noted that the application of the principles of contract law, including dispute resolu-
tion, does not disappear with the emergence of SCs. But even in such a situation, the
work of the court or arbitrator is greatly facilitated because all transactions are con-
firmed by the system. The parties do not need to submit additional evidence — judges
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or arbitrators can directly access smart-contract performance records and immedi-
ately understand both the chronology of events and at what stage, by whom and what
breach happened. In addition, even in such situations, a multi-stage system of con-
tract enforcement can be envisaged. For example, the contract can be made condi-
tional upon the discovery of, for example, faulty goods and the entry of documentary
evidence of this in the smart contract system, the corresponding amount of money
in the seller’s bank account will be blocked. The next step is to specify an automatic
algorithm for resolving disagreements using a system of intelligent hints. By building
several stages of contract enforcement, the interests of the parties of the contract can
be protected, which, although will not eliminate, but significantly reduce the number
of disputes and appeals to court or arbitration. If disputes do arise, a smart-contract
can resolve them quickly and easily.

In addition to newly developing legal framework in some countries of the world,
such as the USA, court practice is also beginning to develop in relation to SCs and
self-protection legal relations, which some researchers recognize as a legal precursor
of smart contracts [Savelyev 2017, pp. 94-117].

According to some authors, a smart-contract should be considered a twofold
phenomenon with both technical and legal components. They are never merged into
a single entity. For example, according to one French researcher, a distinction should
be made between an algorithmic program (smart-contract) that operates on a block-
chain platform and a traditional contract. The purpose of the software is to enable
the entering into, performance and automatic termination of a traditional contract
on such a platform. In its turn, the contract can be anything: an insurance contract, a
property lease, etc. Thus, a smart-contract layers on a traditional civil contract [Guer-
lin 2017, p. 512].

The argument seems reasonable, as neither legal nor technical aspects of the
smart-contract can be ignored. We believe that we should distinguish between the SC
as a computer code and the smart contract as a civil law contract (legal relationship).
The place of the smart-contract shall be among special non-autonomous contractual
constructions reflecting particularities of contract entering into or special legal con-
sequences of any civil-law contract, provided that they meet the characteristics indi-
cated by the law. Such contractual constructions include, for example, a contract of
adhesion, a public contract, an option contract, a contract in favour of a third party,
etc., which cannot be concluded separately from the relevant contract type. Conse-
quently, it is not possible to conclude a SC as such, but it is possible to conclude a sup-
ply contract in the form of a SC.

A smart-contract is a contract that must be recognized as such by the legal sys-
tem of a particular state. Therefore, the independence of smart contracts from a state’s
legal and judicial system mentioned in the literature is seen as a consequence of a
shallow understanding of the legal nature of contracts and an over-idealization of
technology. There cannot be a contract outside the law because legal enforcement of a
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contract, and especially its enforcement, depends on legal mechanisms, including en-
forcement. The desire to automate contract enforcement should not be confused with
the desire to cut the link between the contract and the legal system of the state. While
the first is possible and desirable, the second is a consequence of a misunderstanding
of capacities and role of the state in influencing the emergence and development of
property relations. [Kaldybaev].

Advantages of Smart Contracts

Globally, smart contracts are about reducing the transaction costs associated
with servicing any calculation. An example would be the calculation of a lease. A
lease is a continuing legal relationship that often involves the same transaction at a
certain period of time: the transfer of rental payments. Such monthly payment can be
automatized — a SC will initiate the payment at a fixed time throughout the duration
of the lease, if no claims are made by the parties. In the future, a smart rental contract
could also interact with the Internet of Things (e.g., automatically grant or deny ac-
cess to the leased space depending on meeting the payment conditions). A SC could
be used in supply where the smart-contract software mentions that the money for the
goods is automatically debited from the buyer’s account after the algorithm receives
data that the goods are in stock and have passed the initial inspection (acceptance).
A smart-contract can debit the required amount in the agenting and franchising pro-
cess within a specified period of time before the contract expires. In the future, when
using a decentralized file storage, the parties can lay down in the software algorithm
certain conditions to access various business-related documents that are provided
along with the franchise. With the help of SCs the process related to security mecha-
nisms in biddings can be automated. The algorithm will be able to return the security
provided by a bidder if he/she failed the tender, or debit a security provided by a suc-
cessful bidder who won the tender but avoids the contract signing. Looking ahead,
a smart-contract could cover the entire bidder selection process and make the pro-
cedure faster and more transparent. It is potentially possible to use the SC to block
rogue suppliers and monitor the cost effective use of funds.

Conclusion

Hence, having analyzed different approaches to understanding the legal nature
of smart contracts, we conclude that smart-contracts cannot be considered only from
the perspective of civil law regulation without taking into account the technical fea-
tures of the object reviewed.
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Preliminary Remarks

The effects of the COVID-19 pandemic resulted in a decrease in the rate of eco-
nomic growth and revenues to the state budget and the budgets of local government
units, as well as an increase in current expenditure conditioned by the need to protect
entrepreneurs and consumers in this extraordinary situation. This generates the risk
of asset expenditure being limited, including investment expenditure, the implemen-
tation of which may be of significant importance for satisfying various basic social
needs. This category includes e.g. housing needs, as they condition the proper func-
tioning of the family and integrate the household. Local government units, in par-
ticular communes, should also play an important role in this respect.

151



Matgorzata Ofiarska

In the statutory catalogue of the commune’s own tasks, the main structural ele-
ment of which is to meet the collective needs of the community, the issues of com-
mune housing are listed (cf. Art. 7 sec. 1 point 7 of the Act on the Commune Local
Government of 8 March 1990, Journal of Laws of 2021, item 1372 as amended). The
task of the commune has been defined by the legislator quite generally, therefore it
can either play the role of a direct investor in the field of housing, or only create con-
ditions to enable the satisfaction of the housing needs of members of the community
(Judgement of the Supreme Administrative Court of 18 July 2012,1 OSK 968/12, LEX
No. 1264986). The implementation of tasks in each of these areas is associated with
incurring specific expenses from the commune budget.

The months-long period of restrictions in running businesses and various forms
of social activity, justified by the need to minimise the effects of the COVID-19 pan-
demic, has had a negative impact on the income side of commune budgets. The struc-
ture of budget expenditures will be determined in the coming years by the decreasing
budget revenues. Therefore, a decrease in asset expenditure can be expected due to
the objective increase in current expenditure. In consideration of the aforementioned
risks, various forms of external support for local government units have been intro-
duced, enabling the continuation of investment tasks. One of those forms is the Gov-
ernment Housing Development Fund (RFRM).

The aim of the study is to analyse and evaluate the applicable legal regulations
regarding the Government Housing Development Fund, including those that de-
termine its legal status, the manner of its financial separation and the procedure for
granting support. The thesis verified herein concerns the legislator’s creation of a
temporary (i.e. lasting a few years) mechanism of financial support for communes in
the form of a centrally separated financial resource. The main motive for the estab-
lishment of the RFRM was the threat to the continuity of the communes’ implemen-
tation of projects in the field of housing, which condition the satisfaction of the needs
of local communities. Simultaneously, an attempt was made to prove that the sepa-
rated financial resource is purposeful in terms of its subject and is dedicated only to
communes. The study uses the legal-dogmatic method and, additionally, the analyti-
cal method. The effects of the COVID-19 pandemic may be long-term, but the period
of application of the RFRM support mechanism has been limited by the legislator to
the next three years. According to the legislator, after this period, communes should
regain their ability to independently implement their obligatory own tasks in the field
of housing. Nevertheless, it cannot be ruled out that there will be changes to the legis-
lation in the future aimed at extending the period of financial support by the state for
various initiatives related to commune housing.
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Legal Status and the Manner of Separating the Government Housing
Development Fund

Pursuant to Art. 30 of the Act of 10 December 2020 amending certain acts sup-
porting the development of housing (Journal of Laws of 2021, item 11 as amended),
the Government Housing Development Fund was established at Bank Gospodarstwa
Krajowego (BGK). It is one of the initiatives included in the catalogue of legal solu-
tions aimed at minimising the negative social and economic effects of the COVID-19
pandemic. The aim pursued by the RFRM is to support the development of com-
munal housing and social rental housing. The legal solutions introduced in this area
are consistent with the basic direction of the housing policy implemented, as defined
in the National Housing Program. It is also emphasised that the initiative related to
the establishment of the RFRM is an ad hoc state intervention determined by the
COVID-19 pandemic, which negatively affects the level of communes’ budgetary
revenues (Substantiation of the draft act amending certain acts supporting the devel-
opment of housing, Form No. 534 of the Sejm of the 9th term, pp. 1 and 55).

The provisions of the Act imply that the RFRM is not a state special-purpose
fund within the meaning of Art. 29 of the Act on Public Finance of 27 August 2009
(Journal of Laws of 2021, item 305 as amended), hence it is not formally covered by
the subjective and objective scope of the public finance sector [Ruskowski 2018, pp.
118-119]. The reservation concerning the lack of formal grounds for including the
RFRM in the public finance sector requires clarification, as its specific features could
suggest a different interpretation. The fund was established by way of an act, the pur-
pose of its operation and the direction of expenditure were clearly defined, and it was
supported with public funds. However, in the act establishing this fund, it was not re-
ferred to as a state special-purpose fund. This is not an exceptional situation, as this
term was also not used in relation to over twenty other funds operating in Poland in
2021. In the doctrine, such a category of funds is called special-purpose funds which
are not covered by the rules of the Public Finance Act [Kosikowski 2008, pp. 428-
429] but function in the sphere of public law [Lenio 2020, p. 117]. Such funds are
public due to the status of tasks carried out with their participation as well as the wide
use of funds from public resources [Szolno-Koguc 2007, p. 179].

One may conclude that the essential criterion for delimiting typical and atypical
special-purpose funds is incorporating or not incorporating their annual financial
plans, in the form of attachments, into the budget act. According to the legal status
in force in 2021, there were 35 typical state special-purpose funds and 20 other pub-
lic funds served by BGK. Substantially, the RFRM does not have its own sources of
revenue, and it is financed with payments made from the COVID-19 Counteract-
ing Fund, which was established in 2020 to finance or subsidise the implementation
of tasks related to the counteracting of COVID-19 (Substantiation of the draft act
amending certain acts supporting the development of housing, Form No. 534 of the
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Sejm of the 9th term, pp. 1 and 55). Originally, it was a state special-purpose fund,
but on 18 April 2020, its status was changed to “other public fund entrusted by the
legislator to be managed by BGK” (Act on specific support instruments in connec-
tion with the spread of SARS-COV=-2 virus of 16 April 2020, Journal of Laws of 2021,
item 737 as amended). The amount of PLN 1,500,000,000 will be transferred to the
RFRM from the COVID-19 Counteraction Fund, but in the following three tranches:
PLN 300,000,000 in 2020, PLN 900,000,000 in 2021, and PLN 300,000,000 in 2022.
The remaining revenues of the RFRM may come from interest on the fund’s period-
ically free resources deposited with banks, and from other contributions. Formally,
the RFRM is not a sub-fund of the COVID-19 Counteracting Fund, but taking into
account its relations with this fund, one may conclude that it could not function with-
out the financial support from the COVID-19 Counteracting Fund, in which public
funds are collected.

The RFRM’s periodically free funds may be deposited by BGK on the terms stip-
ulated in Art. 78b sec. 2 of the Act on Public Finance of 27 August 2009. Pursuant to
this provision, free funds of entities which are not entities of the public finance sector
and are included in the government and local government institutions sector within
the meaning of Regulation (EU) No. 549/2013 of the European Parliament and of the
Council of 21 May 2013 on the European national and regional accounts in the Euro-
pean Union (Official Journal of the EU L 174 of 26 June 2013, p. 1 as amended.), may
be accepted in deposit by the Minister of Finance, on contractual terms. In the event
this option of investing free funds is utilised, the party to the contract concluded with
the Minister of Finance is the entity managing the fund in question [Bozek 2020, p.
547], i.e. BGK. The RFRM’s free funds transferred to the deposit are used by the Min-
ister of Finance for periodic financing of the loaning needs of the state budget [Ku-
cia-Gusciora 2019, p. 33]. The costs (expenses) of the RFRM are primarily payments
for the support provided to communes, as well as various fees incurred in connection
with the handling of these payments and other expenses resulting from the operation
of the fund.

Legal regulations were also introduced to enable the management of unused
funds from the RFRM in the event of the lack of adequate interest of communes in
obtaining support for their initiatives on the housing market. The minister responsi-
ble for construction, spatial planning & development and housing may transfer some
of such funds to the Subsidy Fund (Act of 5 December 2002 on interest subsidies
for housing loans with a fixed interest rate, Journal of Laws of 2019, item 1454 as
amended), which is also operated by BGK. Funds transferred in this manner may
only be used for financial support granted on the basis of the Act on financial sup-
port for the creation of residential premises for rent, sheltered housing, night shelters,
shelters for the homeless, warming-up shelters, and temporary accommodation of 8
December 2006 (Journal of Laws of 2020, item 508 as amended). The aforementioned
minister may also transfer part of the unused funds from the RFRM to the Ther-

154



Government Support for Commune Housing Investments in Poland During the Covid-19 Pandemic.

mal Efficiency Improvement and Renovation Fund run with BGK. Such funds may
then be allocated solely to thermal efficiency improvement, renovation and compen-
sation bonuses granted on the basis of the Act on supporting thermal efficiency im-
provement and renovation and on the central register of emissivity of buildings of
21 November 2008 (Journal of Laws of 2021, item 554 as amended). Thus, the un-
used RFRM funds will be used to finance other projects related to housing resources
owned not only by communes, but also by other entities, including natural persons.

In the provisions of Articles 331-33s of the Act on certain forms of support for
housing of 26 October 1995 (Journal of Laws of 2021, item 2224), the rules of sup-
porting communes from the funds of the RFRM were regulated. The fund is run by
BGK, but its resources are managed by the minister responsible for construction, spa-
tial planning & development and housing. Similarly to other public funds entrusted
by the legislator to be administered by BGK, the RFRM should also be run by the
bank as part of a separate balance sheet and profit and loss account.

The legislator established the principles, forms and scope of cooperation be-
tween BGK and the minister responsible for construction, spatial planning & devel-
opment and housing in relation to the RFRM. The minister has been authorised to
conclude an agreement with BGK specifying the rules of handling the RFRM, includ-
ing the amount of remuneration due to the bank. The basis for conducting financial
activities by the RFRM is its annual financial plan. The draft of this plan for the fol-
lowing year is approved by the minister responsible for construction, spatial planning
& development and housing in consultation with the minister responsible for public
finance by 31 October of each year. The first financial plan for 2020 was developed by
BGK, in consultation with the above-mentioned ministers, by 25 January 2021, i.e.
after the end of the calendar year it related to. The purpose of this legal regulation was
to enable support for communes that submitted applications in 2020.

The provisions of the Act also stipulate reporting and information obligations of
BGK. By 15 April of a given year, BGK is obliged to submit to the above-mentioned
ministers a report on the implementation of the RFRM financial plan as well as the
balance sheet and profit and loss account for the previous year, and by 30 September
of a given year - a draft RFRM annual financial plan for the following year. A proce-
dure for the ongoing monitoring of the use of RFRM funds was also introduced. The
responsibilities of BGK include providing the ministers with quarterly information
on the implementation of the RFRM financial plan by the end of the month following
a given quarter. Information provided should enable the monitoring of the support
granted to communes from the RFRM funds.
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Subjective & Objective Scope and Amounts of Support Granted from
the Government Housing Development Fund

When referring to the legal form of transferring funds from the RFRM, the leg-
islator uses the general term “support”. This form has been widely used in Poland
during the COVID-19 pandemic to provide financial aid to various entities, e.g. local
government units, medical facilities, educational organisational units, universities,
and entrepreneurs. The essence and features of “support” from the RFRM are stip-
ulated by the provisions of the Act on certain forms of support for housing. In the
normative concept of this support, attention should be paid primarily to the closed
catalogue of beneficiaries and the narrowly defined purpose of the support.

Only communes can be the beneficiaries of the support granted from the RFRM.
According to the legal status as of 1 July 2021, there were 2,477 communes in Poland
(302 urban communes, including 66 cities with poviat status, 652 urban-rural com-
munes, and 1,523 rural communes). Any commune may potentially receive support
from the RFRM, but it is necessary for the commune to fulfil the statutory support
objective. Pursuant to Art. 331 of the Act on certain forms of support for housing,
support from the RFRM may only be granted to a commune for financing part or all
of an activity consisting in taking up shares or stocks in a newly created or already ex-
isting social housing initiative (SIM).

Legal forms, tasks and the manner of operation of social housing initiatives are
regulated in Articles 23-33 of the Act on certain forms of support for housing. They
can be created in the following forms: limited liability companies, joint-stock compa-
nies, or cooperatives of legal entities. The term “spofeczna inicjatywa mieszkaniowa”
(social housing initiative) as well as its abbreviation (SIM) are proprietary and may
be used only to designate an activity or advertising exclusively in relation to the so-
cial housing initiative within the meaning of the provisions of the cited act. This is
intended to highlight the status of entities whose activities focus on creating housing
resources in the social housing segment [Zelazna 2021a, p. 8]. It is emphasised in the
literature that in Poland, social housing is part of the housing sector, but separated
out of the commercial market. With regard to this segment, various forms of co-fi-
nancing are used for investments as well as for the maintenance and use of apart-
ments. As a result, lower fees to be paid by households are set in the resources covered
by social housing [Rataj, Iwanski, Bugajska 2018, p. 294].

In each SIM, a supervisory board is appointed. The communes within which
SIMs operate are entitled to introduce their representatives to the supervisory board
of the SIM, in the number specified in the SIM statute. The basic scope of SIMs’ activ-
ities includes the construction of residential houses and their operation on the basis
of lease. Additional activities of SIMs may include:
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— purchase of residential premises and residential and non-residential build-
ings for the purpose of outward extension, upward extension and reconstruc-
tion to establish residential premises,

— renovation and modernisation of facilities intended for fulfilling the housing
needs on the basis of lease,

— renting commercial premises located in SIM buildings,

— management, on a contractual basis, of residential and non-residential real
estate not owned by the SIM,

— management of joint real estate, partially owned by the SIM,

— other activities related to housing and associated infrastructure, including
the construction or purchase of buildings for the purpose of selling residen-
tial premises or premises for other purposes located in these buildings,

— lease of residential premises of social rental agencies' in order to rent these
premises to natural persons designated by the commune.

Support for communes from the RFRM may be granted for financing part or
all of an activity consisting in taking up shares or stocks in a SIM by this commune.
There is no minimum amount of support determined, but the maximum amount of
support for a given commune has been specified in Art. 33n of the Act on certain
forms of support for housing. Two limits for the support are established, depending
on the specific objective pursued by the commune. If a commune intends to acquire
shares or stocks in a newly created SIM, the amount of support may not exceed PLN
3 million, and it is stipulated that the support may be granted to this commune only
once. This means that even in a case where support has been granted for such pur-
poses in an amount lower than the maximum, it is not allowed to grant further sup-
port amounting to the difference between the amount of support granted and the
maximum limit of financial aid from the RFRM. If a commune intends to acquire
shares or stocks in an already existing SIM, the support may not exceed 10% of the
value of the project costs, but such support may be granted to a given commune more
than once, provided that each activity is related to the implementation of a different
investment and construction project.

1 From 23 July 2021, social rental agencies may operate in Poland, i.e. entities which, in order to
create conditions for satisfying the housing needs of a local government community, carry out ac-
tivities consisting in the lease of residential premises or single-family residential buildings from
their owners and the renting of these premises or buildings to natural persons designated by the
commune. Social rental agencies may be established in the form of: a limited liability company or
a joint stock company in which the commune or communes hold over 50% of votes at the share-
holders’ meeting or the general meeting, respectively; a foundation; an association; or a social co-
operative.
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Taking up shares or stocks in a SIM with the use of support from the RFRM
constitutes a compensation granted to that SIM for the provision of a public service
within the meaning of the provisions of European Union law concerning public aid
for the provision of services of general economic interest. Housing is classified in the
catalogue of public services under the category of social services [Lissowski 2017, pp.
10-11]. A commune which acquires shares or stocks of a SIM with the use of support
from the RFRM should specify in its contract with the SIM the type and duration of
the public service compensated by this action.

The discussed support for communes from the RFRM resources is project-ori-
ented and in this respect is similar to a specific-purpose subsidy, although the legis-
lator does not use this term. Support granted is essentially non-returnable, but if it
is not utilised by the commune within 6 months from the date it was provided, the
amount paid is returned to the RFRM account with statutory interest accrued from
the date of receipt of the payment to the date of return. The analysis of the statutory
provisions shows that financial support from the RFRM is granted specifically for
a project that the commune intends to implement. This means that support cannot
be provided to reimburse expenses already incurred by the commune for taking up
shares or stocks in a SIM.

Procedure for Granting Support from the Government Housing
Development Fund

Financial support from the RFRM is granted to a commune upon an application
of the commune head, mayor or city president, approved by the commune council by
way of a resolution. In Art. 33m sec. 2-4 of the Act on certain forms of support for
housing, indispensable elements of the application for support have been indicated
[Zelazna 2021b, p. 15], i.e.: determination of the amount of the planned financial
contribution of the commune related to the implementation of the activity for which
the support is requested; determination of the amount of the requested support; in-
formation on the planned date of implementation of the activity; account number to
which the support is to be paid. If a commune submits an application for support for
taking up shares or stocks in an existing SIM, it should also include a cost estimate for
the investment and construction project for the purpose of which the shares or stocks
are going to be acquired, and the estimated number of apartments planned to be cre-
ated under this project. There is a noticeable difference in the terms on which support
from the RFRM is provided. In the cases where a SIM is being created, it is not re-
quired to provide information on planned investment and construction projects that
will be implemented by the SIM, while in a situation where the commune intends to
acquire shares or stocks in an already existing SIM, the provision of such information
is a condition for the support to be granted. The application must be accompanied by
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a resolution of the commune council approving the commune executive body’s appli-
cation for support.

The content of this resolution is limited to the essential elements consistent with
the standards set out in the provisions of the Act on certain forms of support for
housing. In its main part, the type of project (acquisition of shares or stocks) and
the legal form of the SIM are indicated. The application for support prepared by the
executive body of the commune is included in the form of an attachment to the res-
olution®. The commune council, while creating the SIM, indicates that the funds nec-
essary to cover its share capital will come from funds received from the RFRM?. The
funds from the RFRM are treated by the communes as additional funds and thus it is
possible for them to acquire shares or stocks above the expenditure limits set out in
the commune budget resolution®.

The application accepted by the commune council, formally addressed to the
minister responsible for construction, spatial development and housing, is submit-
ted through the President of the National Real Estate Resources (Krajowy Zaséb Ni-
eruchomosci - KZN), and the minister may commission the KZN President - on
an contractual basis — to consider applications for the RFRM support. Their con-
tract should specify, in particular: the period of its validity, reporting obligations of
the KZN President, reasons and conditions for termination of the contract, detailed
scope of duties and principles of liability for the processing of personal data, terms of
the KZN’s remuneration for covering the payment handling costs, the KZN’s liability
for the performance of the contract, and method of controlling the performance of
the contract.

Communes’ applications for support are considered within 60 days of their sub-
mission. If the total amount of support resulting from the submitted pending appli-
cations for support is higher than the amount of funds accumulated on the RFRM
account, these applications are considered in the order in which they were submitted,
until the funds are exhausted. After a positive assessment of a given application, sup-
port from the RFRM is paid by BGK on a one-off basis to the account specified in the
application.

2 For example, Resolution No. XX1/144/2021 of the Sokoty Commune Council of 30 March 2021
on the approval of the application for support from the Government Housing Development Fund
for financing the acquisition of shares in the Social Housing Initiative “KZN-Podlaskie” sp. z o.0.
(Official Journal of the Podlaskie Province 2021, item 1521).

3 For example, Resolution No. XXII1/193/2021 of the Wielgie Commune Council of 30 April 2021
on the consent to the creation of the Social Housing Initiative “KZN-Torunski” sp. z o.0. (Official
Journal of the Kujawy-Pomerania Province 2021, item 2376).

4 For example, Resolution No. XXXVII/266/21 of the City Council in Pyrzyce of 27 May 2021 on
the principles of contributing, withdrawing and selling shares by the Mayor of Pyrzyce (Official
Journal of the West Pomeranian Province 2021, item 2777).
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Conclusion

The support granted to communes from the RFRM funds is ad hoc and short-
term in nature [Doliwa 2021, p. 1037]. The main source of revenue for this fund are
contributions in the total amount of PLN 1,500,000,000 from the COVID-19 Coun-
teracting Fund. It was assumed that the eligible communes would apply for the max-
imum amount of support and that this would enable non-returnable financial aid to
create 120 new SIMs (PLN 3,000,000 x 120 = PLN 360,000,000). The remaining funds
from the RFRM will be allocated to communes in order to support the already oper-
ating social housing associations (there are approximately 250 of them), which after
the amendment to the Act on certain forms of support for housing have obtained the
legal status of SIM (support may not exceed 10% of the value of the planned project).
As a result, the total number of SIMs should increase by approx. 48% compared to the
state before the amendment to the Act.

About 50 apartments with an average usable floor space of 50 m?* are planned
to be created as part of each supported project, and taking into account the 2020
cost levels, the average price of 1 m* of a residential premises should be approx. PLN
6,000. Assuming the implementation of one investment project by each of the already
existing SIMs, their total cost would amount to PLN 3,750,000,000, while support
from the RFRM may not exceed 10% of the costs, i.e. PLN 375,000,000. Taking into
account the expected effects of the functioning of the RFRM indicated by the project
initiator in the assessment of the effects of the regulations attached to the amending
act, this would lead to the utilisation of only PLN 735,000,000, i.e. 49% of the fund’s
resources. Within this amount, PLN 360,000,000 would provide support for com-
munes taking up shares or stocks in the created SIMs, and PLN 375,000,000 - sup-
port for investment projects carried out by the already existing SIMs. However, it
should be pointed out that a given commune may receive support more than once in
the case of implementing a separate investment and construction project and only in
such cases will it be likely for the remaining amount of the RFRM funds to be used.
If one investment project includes 50 residential premises with a usable area of 50
m?, the total cost of the project will be: 50 apartments x 50 m* x PLN 6,000 = PLN
15,000,000. The subsidy from the RERM will be 10%, i.e. PLN 1,500,000. This means
that the existing SIMs would have to implement 740 investment projects with a value
of PLN 15,000,000 each so that all the planned financial support from the RFRM is
utilised (90% of funds for the implementation of a given investment project must
come from other sources, e.g. the commune’s own funds, credits or loans). On aver-
age, each already existing SIM should carry out 3 investment projects. Another solu-
tion leading to the full utilisation of the RFRM would be a further increase in costs on
the housing market, leading in fact to an increase in the value of implemented invest-
ment projects and, in consequence, to an increase in the amount of support constitut-
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ing 10% of the price of these projects. However, there are numerous negative effects
to this solution.

Due to the fact that the RFRM should function for a three-year period, its funds
are planned to be used in the following three tranches: 20% in 2020, 60% in 2021,
and 20% in 2022. Remuneration resulting from concluded contracts for the National
Real Estate Resources and Bank Gospodarstwa Krajowego for the operational man-
agement of the RFRM and the performance of activities related to the receipt and
consideration of applications from communes may not exceed 1.6% of the total value
of the support provided ) Assessment of the effects of the regulation of the draft act
amending certain acts supporting the development of housing, Form No. 534 of the
Sejm of the 9th term, p. 43).

The conducted analysis and evaluation of the changes introduced to the Act on
certain forms of support for housing has allowed for a positive verification of the the-
sis about the adoption by the legislator of a mechanism of temporary financial sup-
port for specific initiatives of communes in the area of satisfying the housing needs of
members of local government communities. The formal and legal form of this mech-
anism is the Government Housing Development Fund, which is a separate public
fund financed with public funds from the COVID-19 Counteracting Fund. The tem-
porary nature of this support is mainly due to the predetermined period of function-
ing of the RFRM and the limited financial resources put at the disposal of the fund’s
managing entities. It has also been shown that the RFRM is another public fund with
a clearly defined purpose. However, it is not a state special-purpose fund that could
be included in the public finance sector.

The main motive for the establishment of the RFRM was the expected threat to
the continuity of the communes’ implementation of projects in the field of housing,
determined by a decrease in investment outlays during the COVID-19 pandemic.
The presented support mechanism cannot be treated as one capable of solving all
problems of communes in terms of the implementation of their own tasks in the area
of commune housing. It is only one part of the package of solutions minimising the
negative social and economic effects of COVID-19, relating to support for communal
housing and social rental housing.
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Preliminary remarks

Covered bond issue rights were formally restored in Poland on 1 January 1998,
after nearly 50 years of their non-functioning. The entities initially provided with the
capacity to issue covered bonds were exclusively mortgage banks (Act on covered
bonds and mortgage banks of 29 August 1997, Journal of Laws 2020, item 415), i.e.,
specialised banks whose main activity is granting long-term loans. The issue of cov-
ered bonds is also included in the category of basic activities of mortgage banks. As
of 23 February 2011, Bank Gospodarstwa Krajowego, BGK (Act amending the Act
on Bank Gospodarstwa Krajowego and certain other acts of 5 January 2011, Journal
of Laws No. 28, item 143), which is not a mortgage bank, also became authorised to
issue covered bonds.

In the light of Polish legislation, investing in covered bonds is in fact unlim-
ited in the subjective aspect. The right to purchase covered bonds is enjoyed by nat-
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ural persons, legal persons and organisational units without legal personality. The
above-mentioned entities may be purchasers of covered bonds issued in Poland re-
gardless of whether they are Polish tax residents or do not have this tax and legal
status. On the other hand, certain restrictions were introduced regarding the value
of covered bonds purchased by some types of financial institutions, e.g., open and
closed investment funds, pension funds, or cooperative savings and credit unions.
The aforementioned financial institutions may purchase covered bonds only up to
a certain value of their free assets. This is due to the statutory limits motivated by
maintaining a safe concentration of investments in a specific type of financial instru-
ments. Moreover, temporarily deposited in covered bonds may be free cash held on
the accounts of some public funds entrusted to be administered by BGK, e.g., the
Railway Fund, or the Subsidy Fund. Banks running a financially separate business in
the form of the so-called building societies are entitled to invest free funds from this
business in covered bonds. It should also be pointed out that the funds obtained by
banks (mortgage banks and BGK) from the sale of covered bonds are not included in
the basis for calculating the amount of those banks’ mandatory reserves. No fund for
the protection of guaranteed sums is created with the assets from the issue of covered
bonds.

Legal regulations concerning the issue of covered bonds, investing funds in such
securities and earning income from them are included in many legal acts in the field
of financial market law, tax law, and public finance law. The aim of this study is to an-
alyse and evaluate the applicable legal regulations relating only to the principles and
forms of taxation of income earned by purchasers of covered bonds issued in Poland.
The thesis verified herein assumes that the preferences in taxing such income applied
to non-residents are not substantively justified. Comparison of those rules with the
rules of taxation of tax residents who earn income from covered bonds indicates une-
qual treatment of taxpayers with the same source of revenue, while the application of
tax preferences is not made conditional upon meeting any other requirements apart
from being a non-resident. The study uses the legal-dogmatic method and, addition-
ally, the analytical method.

Essence and Objectives of the Issue of Covered Bonds

Pursuant to the statutory definition of a covered bond [Dzierzbicki 2018, p. 13],
as formulated in Art. 3 of the Act on covered bonds and mortgage banks, it is a reg-
istered security or bearer security, issued by a mortgage bank, which undertakes to
provide certain cash benefits to the entitled party. The legislator distinguishes be-
tween mortgage covered bonds and public covered bonds, and their classification is
the result of adopting one of the two permissible grounds for issue. In the case of
mortgage covered bonds, these are the mortgage bank’s claims secured by mortgages.
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As regards public covered bonds, in turn, the grounds for their issue are the mortgage
bank’s claims for:

— loans - in their secured part, together with interest due, a guarantee or surety
of the National Bank of Poland, the European Central Bank, governments
or central banks of the Member States of the European Union, the Organi-
sation for Economic Cooperation and Development, with the exception of
countries that are restructuring or restructured their foreign debt in the last 5
years, and a guarantee or surety of the State Treasury, or

— loans granted to entities listed in point 1), or

— loans - in their secured part, together with interest due, a guarantee or surety
of local government units, as well as loans granted to local government units.

Contrary to mortgage covered bonds, the basis for the issue of public covered
bonds is not the entire receivable due to the mortgage bank for the established mort-
gage security, but only the part of this sum that is covered by a guarantee or surety of
another entity [Wudarski 2003, p. 84].

Covered bonds are included in the category of debt securities. Their basic func-
tion is the mobilisation of external loan capital [Michalski 2000, p. 2]. Their issuer
borrows certain funds from the purchasers of the covered bonds on terms offered by
the issuer. The funds thus obtained are used to finance the issuer’s activities. In the
case of mortgage banks, the funds obtained from the issue of covered bonds are allo-
cated to loaning activities. Covered bonds may be issued by BGK primarily in order
to implement government programs supporting the development of housing, in par-
ticular the construction of residential premises for rent. When submitting the draft
amendment to the Act on BGK in 2011, it was emphasised that a significant part of
the bank’s activity is already focused on granting loans related to real estate financ-
ing. It was found that BGK’s authorisation to issue covered bonds could constitute
an important refinancing tool for this area of the bank’s operations, which would si-
multaneously create the possibility of utilising other sources to finance its remaining
activities (Substantiation of the draft Act amending the Act on Bank Gospodarstwa
Krajowego and certain other acts - Form No. 3479 of the Sejm of the 7th term, p. 7).
Covered bonds issued by BGK are subject to the provisions of the Act on covered
bonds and mortgage banks.

Until mid-2016, the authorised banks in Poland made very moderate use of the
option to issue covered bonds. 20 issues were carried out for a total amount of PLN
6.9 billion, and the issuers were three banks: HypoVereinsbank Bank Hipoteczny
(currently PEKAO Bank Hipoteczny), mBank Hipoteczny, and PKO Bank Hipotec-
zny. The bonds issued were mainly bearer covered bonds, with various redemption
periods, i.e., from 5 to 15 years. Both floating and fixed rates were applied. The nom-
inal value of the covered bonds was predominantly expressed in Polish currency, and
only four times in EUR [Dzuryk 2017, pp. 92-95]. The first international issue of
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Polish covered bonds was carried out on 24 October 2016 by PKO Bank Hipoteczny.
The issue program was arranged by the Société Générale bank. Covered bonds with
a value of EUR 500 million and a maturity of 5 years and 8 months were issued. The
offer of PKO Bank Hipoteczny met with great interest of foreign investors. More than
90 investors submitted purchase declarations for a total amount of about EUR 1.5
billion, making the demand three times the amount of the supply [Dzuryk 2017, pp.
100-101].

Due to the very high demand for long-term housing loans in the last few years
in Poland, mortgage banks have been using covered bonds increasingly more often.
Since 2017, mBank Hipoteczny has completed 9 issues of covered bonds, including 5
issues of covered bonds denominated in Polish currency with a total value of PLN 1.9
billion and 4 issues of covered bonds issued in EUR with a total value of EUR 724.9
million (the information comes from the website of mBank Hipoteczny SA). In the
same period, PKO Bank Hipoteczny carried out 10 issues of covered bonds on the
domestic market with a total value of PLN 3.4 billion and 8 issues of covered bonds
addressed to the international market with a total value of EUR 2.3 billion (the infor-
mation comes from the website of PKO Bank Hipoteczny SA). Only in the first half of
2021, PEKAO Bank Hipoteczny completed three issues of covered bonds with a total
value of PLN 580 million (the information comes from the website of PEKAO Bank
Hipoteczny SA).

Pursuant to Art. 4 of the Act on covered bonds and mortgage banks, the cash
benefits to be provided by the issuer for the benefit of the entitled party consist in the
payment of interest and redemption of covered bonds in the manner and within the
time limits specified in the terms of issue, taking into account the standards adopted
in the Act. Income for the holder of a covered bond is primarily the amount of in-
terest paid. According to the legislator, the catalogue of the essential elements of a
covered bond includes, inter alia, designation of its nominal value and the date from
which interest is accrued, as well as the amount of interest, dates of interest payment,
covered bond redemption date, place of payment, and terms of its redemption.

Pursuant to Art. 5 of the Act on covered bonds and mortgage banks, a covered
bond may be denominated either in Polish zlotys or in a foreign currency. The ex-
pression of the banks liability for the issuance of covered bonds in a foreign currency
means that the subject of the benefit provision will be a cash amount denominated in
that currency, and not a cash amount expressed in Polish zlotys, the amount of which
is determined at the conversion rate. Furthermore, the designation of a covered bond
benefit in a foreign currency means that interest must also be charged in that cur-
rency [Michalski 2000, p. 37]. The amount of the nominal value of the covered bond,
expressed in Polish currency or a foreign currency, is neither the holder’s income nor
loss. Regardless of a possible change in the exchange rate of Polish currency to the
foreign currency between the date of purchase and the date of redemption of the cov-
ered bond, its holder receives a refund of the amount of the foreign currency in which
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the nominal value of the covered bond was expressed. The subsequent sale of this for-
eign currency at a favourable price by the hitherto holder of the covered bond is not
an event justifying the emergence of income (within the meaning of tax law) on their
side. Likewise, selling that foreign currency at an unfavourable price is not a tax loss.
The holder’s income, however, is the interest accrued on the nominal value of the cov-
ered bond, both in Polish currency and in a foreign currency.

Methods of Taxation of Income Earned from Covered Bonds

Income taxes are charged to income earned from interest or discount' on cov-
ered bonds by Polish tax residents, i.e., taxpayers who have their place of residence,
seat or management board in the territory of the Republic of Poland (Act of 26 July
1991 on Personal Income Tax (Journal of Laws 2021, item 1128, later amended) and
the Act of 15 February 1992 on Corporate Income Tax, Journal of Laws 2021, item
1800, as amended). Pursuant to Art. 5a point 12 of the Personal Income Tax Act,
discount is the difference between the amount obtained from the redemption of a
security by the issuer and the expenses incurred to purchase the security on the pri-
mary or secondary market, and in the case of a security acquired by inheritance or
donation - the difference between the amount obtained from the redemption and
the expenses incurred by the testator or donor for the acquisition of that security. In
order to determine the amount of discount, the purchase price is compared with the
redemption price of the securities. The statutory definition implies that a discount is
a form of interest income. Discount is the interest that the purchaser obtains when
redeeming a security and receiving a nominal value for it, while they previously pur-
chased it at a lower price. The definition of discount contained in art. 5a point 12 of
the Personal Income Tax Act should be analysed in combination with the provisions
of Art. 17 sec. 1 point 3 of the Personal Income Tax Act, which clearly stipulates that
the income from cash capitals is the discount (interest) on securities. As a result,
when the issuer sells securities at a discount, it is not possible to separately calculate
tax deductible costs and tax income after their redemption (repurchase), because the
income from the securities is the discount (Judgement of the Supreme Administra-
tive Court of 14 February 2017, II FSK 79/15, LEX No. 2273722). Defined in this way,
discount is subject to taxation, while constituting the basis for the assessment of in-
come tax (Judgement of the Provincial Administrative Court of 12 January 2011, III
SA/Wa 3012/10, LEX No. 953869).

The fact that an entity other than the one who acquired the securities participates
in the redemption transaction is, pursuant to Art. 5a point 12 of the Personal Income
Tax Act, irrelevant for the arising of the income tax obligation. The taxpayer will be

1 In the economic literature, discount is defined as a method of interest on securities assuming
their purchase below their nominal value and redemption at their nominal value.
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the donation recipient or the heir who presents the securities for redemption, and not
their predecessor, i.e., the donor or the testator, who did not receive the income from
discount but paid the price for the purchased securities (Judgement of the Supreme
Administrative Court of 24 November 2009, IT FSK 968/08, LEX No. 589002; judge-
ment of the Provincial Administrative Court in Warsaw of 16 April 2008, IIT SA/Wa
14/08, LEX No. 483258).

In Art. 17 sec. 1 point 3 of the Personal Income Tax Act, it is indicated that the
income from capital is interest (discount) on the securities. The legislator subjected
the types of benefits mentioned in that provision to the same legal qualification. They
are also taxed according to the same rules [Sekita 2011, p. 133], i.e., Art. 30a of the
Personal Income Tax Act is applied, specifying the method of calculating the flat-rate
income tax. The application of the flat-rate tax means that the income from covered
bonds is not combined with any other income of the holder. Income from covered
bonds is taxed at the rate of 19%, and the flat-rate tax is collected without reducing
the income by tax deductible costs. As a rule, covered bonds do not have the form
of a materially existing document®. Their purchase is connected with the obligation
to open a securities account used to record the holdings of these securities. Fees for
maintaining such an account by a brokerage house or other authorised entity, as well
as fees paid to intermediaries for the implementation of transactions in regulated sec-
ondary trading in covered bonds, are not recognised as tax deductible costs. As a re-
sult, the entire amount of income earned on covered bonds, in the form of interest or
discount, is qualified as income and subject to flat-rate income tax.

Pursuant to Art. 41 sec. 4 of the Personal Income Tax Act, the flat-rate income
tax on income from interest and discount on securities should be collected from the
taxpayer by the payer, meaning that the amount of income less the collected income
tax is provided to the taxpayer’s disposal. As of 1 January 2019, the provision of Art.
41 sec. 24 of the Personal Income Tax Act was introduced, according to which payers
are not obliged to collect tax on interest or discount on covered bonds. This means
that the taxpayer should independently calculate the amount of the flat-rate income
tax on interest or discount on covered bonds in a separate annual tax return (PIT-38)
and pay the tax to the account of the competent tax office no later than by 30 April of
the year following the year in which they obtained income from this source.

The method of taxing income from interest or discount on covered bonds with
corporate income tax is regulated in a different manner. Pursuant to Art. 7b sec. 1
point 6 of the Corporate Income Tax Act, income from securities is classified as cap-
ital gains income, but is not subject to flat-rate income tax. Interest or discount on
securities, including covered bonds, are subject to the general principles of taxation.

2 An exception is introduced by Art. 5a sec. 2 of the Act on covered bonds and mortgage banks,
according to which a covered bond with a unit nominal value exceeding the amount equivalent to
EUR 100,000 may have the form of a document.
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This means that this income is added to other income earned by a legal person or an
organisational unit without legal personality, except for income taxed with a flat-rate
tax.

Contrary to the method of taxation with corporate income tax, where the tax on
interest or discount on covered bonds is in fact charged to revenue and the costs of
obtaining it are not taken into account, the corporate income tax in such a situation
is determined on the basis of the income. This means that a legal person or an organi-
sational unit without legal personality, being a taxpayer of corporate income tax, may
take into account the incurred expenses constituting the costs of obtaining the rev-
enues from covered bonds. Pursuant to Art. 15 sec. 1 of the Corporate Income Tax
Act, tax deductible costs are expenses incurred in order to achieve revenues from a
source of revenue or to maintain or secure this source of revenue, with the exception
of the costs referred to in Art. 16 sec. 1 of the Corporate Income Tax Act. A specific
expense may be considered a tax-deductible cost only when there is a cause-and-ef-
fect relationship between the expense and the achievement of income, where the in-
curring of the expense has or at least may have an impact on the creation or increase
of income and securing the source of income [Radzikowski 2009, p. 72]. By formu-
lating this statutory standard to be met by tax deductible costs, the legislator does not
impose an unconditional obligation on the taxpayer to obtain income or to maintain
or secure the source of income as a result of expenses incurred, but instructs the tax-
payer to act rationally, with the aim of obtaining income or maintaining or securing
the source of income [Gomulowicz 2016, p. 25].

A taxpayer of corporate income tax may deduct, from their revenues obtained
from interest or discount on covered bonds, the expenses that had to be incurred in
order to achieve the aforementioned revenues, e.g., expenses related to maintaining
a securities account on which the holdings of the covered bonds in a non-document
form are recorded. The application of the rules regulated in Art. 18 of the Corporate
Income Tax Act relating to the determination of the tax base means that the expenses
incurred by the taxpayer (tax base deductions) can be deducted from the income ob-
tained from interest or discount on covered bonds. Income from interest or discount
on covered bonds is taxed at a rate of 19%. The taxpayer is obliged to independently
(without the participation of the payer) calculate and pay the income tax to the ac-
count of the competent tax office. Pursuant on Art. 26 sec. laa of the Corporate In-
come Tax Act, taxpayers are exempted from the obligation to collect tax on interest or
discount on covered bonds from taxpayers. This provision, similarly to Art. 41 sec. 24
of the Personal Income Tax Act, introduces a general exemption from the obligation
to collect tax by the payer, without distinguishing whether the taxpayer is a Polish
tax resident or not, and whether they take advantage of the exemption from taxation
of the income from interest or discount on covered bonds (Letter of the Director of
the National Tax Information of 11 March 2021, 0114-KDIP2-1.4010.12.2021.1. OK,
LEX No. 580521). Taxpayers should report the income earned on covered bonds in
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their annual tax returns and pay the tax due on this account by 31 March of the year
following the tax year for which they submit the tax return.

Tax Exemption on Income Earned from Covered Bonds

Exemption from taxation of the income from covered bonds earned by natural
persons was introduced from 1 January 2016 (Act amending the Act amending the
Act on covered bonds and mortgage banks and certain other acts of 24 July 2015,
Journal of Laws 2015, item 1259) by adding point 130a to Art. 21 sec. 1 of the Per-
sonal Income Tax Act. Pursuant to this provision, interest or discount on covered
bonds obtained by natural persons who do not reside in the territory of the Repub-
lic of Poland (non-residents) are not subject to income tax. A similar exemption was
introduced from 1 January 2016 in the Corporate Income Tax Act. Based on Art. 17
sec. 1-point 50a of the Corporate Income Tax Act, interest or discount on covered
bonds obtained by taxpayers who do not have their registered office or management
board in the territory of the Republic of Poland, i.e. are non-residents, are not subject
to corporate income tax. According to Art. 8 sec. 1 of the Act of 24 July 2015 amend-
ing the Act on Income Taxes, the exemptions could be applied for the first time in re-
lation to income generated from covered bonds in 2015. It could also be income from
covered bonds issued earlier. Therefore, income earned from covered bonds up until
2014 was taxable, while in the following years it was exempt from tax.

Before tax exemptions for non-residents investing in Polish covered bonds were
introduced into the Polish laws regulating the taxation of income, most bilateral trea-
ties on the avoidance of double taxation already contained provisions on the applica-
tion of such exemptions. As of 1 January 2016, every non-resident became entitled to
tax exemption, regardless of whether the Republic of Poland had concluded such an
agreement with their home state and whether it included provisions on the exemp-
tion from taxation of income from covered bonds. More favourable, the provision of
the Polish tax act would be applied even if a given bilateral agreement on the avoid-
ance of double taxation did not introduce the said tax exemption.

The amendment to tax laws in this respect was justified by the need to strengthen
the incentives for the development of the covered bond market, while assessing that
these long-term debt securities are characterised by a high level of security and low
investment risk. The increased demand for covered bonds should positively con-
tribute to changing the mortgage loan financing model. In mid-2015, negative phe-
nomena were identified in the Polish mortgage banking, including long maturities
of bank assets, and their financing with short-term liabilities (deposits). This posed a
considerable threat to the stability of the Polish banking sector, which had relatively
high short-term liquidity, but long-term liquidity was significantly limited. During
this period, the Polish banking sector demonstrated a 0.7% coverage in issued cover-
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age bonds in relation to the value of loans granted for housing purposes, which posed
a threat to the adequate long-term liquidity of the sector. In the Czech Republic, in
this period, the level of refinancing of loans for housing purposes with covered bonds
was 42%.

The purpose of exempting income from covered bonds issued in Poland from
taxation is to maximise the demand for these securities (Substantiation of the draft
Act amending the Act on covered bonds and mortgage banks and certain other acts
- Form No. 3517 of the Sejm of the 9th term, pp. 1 and 10). The tax exemption is ob-
jective and subjective in nature. Its scope covers only interest or discount on covered
bonds. Regardless of the amount of income earned on covered bonds by their holder,
it is fully exempt from income tax. The exemption covers both incomes earned in
Polish currency and in foreign currencies. The legislator does not make the tax ex-
emption dependent on the allocation of the income for a specific purpose. In the
objective aspect, the exemption from taxation of income from covered bonds is not
conditioned in any way.

The subjective scope of the tax exemption in question is limited only to non-resi-
dents. Pursuant to Art. 3 sec. 2a of the Personal Income Tax Act, in relation to natural
persons, non-residents are individuals who do not have their place of residence in the
territory of the Republic of Poland. This provision should be analysed in combination
with Art. 3 sec. 1a of the Personal Income Tax Act, i.e., a non-resident is a natural per-
son who does not have their centre of personal or economic interests in the territory
of the Republic of Poland or stays in the territory of the Republic of Poland for no
more than 183 days in a tax year. When determining whether a given natural person
has created their centre of interests in Poland, what should be primarily considered
are their personal and economic ties with the state, including family and social ties,
employment, political activity, cultural activity and any other activities, place of eco-
nomic activity, sources of income, possessed investments, immovable and movable
property, loans taken, bank accounts, the place from which they manage their prop-
erty, etc. This is a very broad approach to the condition that determines tax residence
or non-residence (Judgement of the Provincial Administrative Court in Szczecin of
15 February 2018, I SA/Sz 1063/17, Legalis No. 1731485). In practice, the mainte-
nance of any economic ties with Poland may be considered by the tax authorities as
a circumstance that confirms having one’s centre of interests in Poland [Sidorowicz
2016, p. 14].

As regards the second condition determining one’s tax residence or non-resi-
dence, it should be noted that the tax act does not specify the method of calculat-
ing the period of a natural person’s stay in the territory of Poland. According to the
Commentary on the OECD Model Convention on Income and Property Tax, the cal-
culation of this period is based on the method determining the number of days of
physical presence. This means that every part of a day, even a very short one, of the
taxpayer’s presence in a given country must be taken into account. The day of arrival
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and the day of departure are also included in the number of days of presence (Judge-
ment of the Provincial Administrative Court in Lublin of 7 February 2018, I SA/Lu
1035/17, Legalis No. 1787974).

The tax non-residence of a legal person or an organisational unit without legal
personality, which are subject to the provisions of the Corporate Income Tax Act,
should be determined in accordance with Art. 3 sec. 2 of the Corporate Income Tax
Act. Stating that a given entity does not have a registered office or management board
in the territory of the Republic of Poland means that there is no Polish tax residence
and is a premise justifying the exemption of such a taxpayer from income tax on their
income obtained from covered bonds.

Due to the very narrow scope of the discussed exemption, which applies only to
strictly defined interest income and is dedicated only to non-residents, it can be clas-
sified as a specific tax privilege [Sekita 2017, p. 185]. Not all interest is exempt from
taxation with income tax - only interest that has been expressly indicated by the leg-
islator. Thus, tax exemptions are created for goods that, in the legislator’s opinion,
deserve special protection (Judgement of the Supreme Administrative Court of 30
January 2020, IT FSK 434/18, LEX No. 2848035; judgement of the Provincial Admin-
istrative Court in Gliwice of 1 October 2019, I SA/GI 639/19, LEX No. 2729728).

Conclusion

The situation of taxpayers holding covered bonds issued in Poland has been sig-
nificantly diversified in the tax law aspect. The conducted study of the legislation in
force in this area justifies the distinction of as many as three different tax law states.
The first one concerns natural persons with the status of Polish tax residents who pay
a flat-rate income tax, and the income from interest or discount on covered bonds is
not combined with their other income. Due to the fact that natural persons have been
deprived of the possibility of deducting expenses incurred to obtain the revenues, the
19% flat-rate income tax is charged to the entire amount of income earned from in-
terest or discount on these securities.

The second state concerns Polish tax residents who are legal persons or organi-
sational units without legal personality. Income from interest or discount on covered
bonds obtained by these entities is reduced by the expenses incurred to obtain the
revenues, and then accumulated with other income of such taxpayers. Certain ex-
penses (tax credits) may be deducted from the tax base determined in this way, e.g.,
expenses for donations made for socially useful purposes. As a result, the income in
question is taxed according to the general principles, at the 19% tax rate.

The third state applies to tax non-residents, regardless of whether they are nat-
ural persons, legal persons or organisational units without legal personality. Reve-
nue or income obtained by such entities from interest and discounts on their covered
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bonds is fully exempt from taxation. This tax exemption is not subject to any other
additional conditions. This means that the tax exemption is applied regardless of the
amount or frequency of revenue or income. It covers both non-residents from coun-
tries with which the Republic of Poland has concluded bilateral agreements on the
avoidance of double taxation, as well as non-residents from other countries, and even
those from the so-called tax havens.

The conducted study has confirmed the thesis that the application of tax pref-
erences only to income from interest and discount on covered bonds earned by
non-residents leads to unequal treatment of other entities investing in covered bonds.
The purpose of the tax exemptions introduced from 1 January 2016 was to accelerate
the development of the Polish covered bond market, and above all, to increase the de-
mand for such securities. The increase in the value of covered bond issues in Poland
after 2016 is noticeable, but the number of issues, and especially their value, remain
low compared to other countries. In Germany, in 2018, there were 50 new issues of
covered bonds with a total value of EUR 50.4 billion, while 369 issues of covered
bonds with a total value of EUR 369.1 billion remained in the market circulation [Lep-
czynski, Gostomski 2020, pp. 77-78]. As at the end of 2019, there were covered bonds
with a total value of EUR 26.6 billion on the market in Poland, while in Denmark this
value was EUR 419 billion, in Germany EUR 354 billion, in France EUR 334 billion,
and in Spain EUR 242 billion [www.parkiet.com/Analizy/306099920-Miedzynaro-
dowe-rynki-listow-zastawnych-znacznie-bardziej-rozwiniete-od-naszego.html, ac-
cess as of 28 July 2021]. Against this background, the Polish covered bond market
appears to be at a very early stage of development.

The high 19% tax rate and the long-term nature of covered bonds render them
a rather unattractive form of investing free capital, especially for natural persons
[Reksa 2002, p. 41]. The taxation of income from capital investments applied in Po-
land does not facilitate the financial stabilisation of households in the first place.
Compared to other European countries, Poland performs quite poorly in terms of
the amounts of household savings in relation to income earned. The highest gross
savings rates are recorded in Switzerland (22.85%), Luxembourg (20.44%), Sweden
(18.08%), Germany (17.11%), France (13.51%), Austria (13.38%), Norway (13.17%),
Slovenia (12.83%), and the Netherlands (12.69%). The gross savings rate of house-
holds in Poland is only 4.36% [www.fxmag.pl/artykul/kto-jeszcze-placi-podatek-bel-
ki-kraje-ktore-karza-ludzi-za-inwestowanie, access as of 28 July 2021].

So far, the purchasers of covered bonds in Poland have been mainly various fi-
nancial institutions. On the other hand, the profitability of covered bonds is high,
which is a function of credit quality: type of assets, issuer, and country of issue. The
low level of credit risk of these instruments supports the statutory obligation of the
issuer to provide multi-stage security for their issue and trading. The double recourse
mechanism, as well as the entire regulatory and procedural framework, make the
covered bond an instrument with the highest level of investment security, which is
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empirically confirmed by itsF credit history. In more than 200 years of these financial
instruments existing, no refusal to redeem them has ever taken place [Dzuryk 2018,
p. 69].

Several de lege ferenda postulates can be put forward, the possible implemen-
tation of which could positively affect the development of the Polish covered bond
market. With regard to natural persons, it is necessary to introduce the possibility
of deducting the expenses constituting the costs of obtaining their revenues from
interest or discount on covered bonds. With this possibility, income (as opposed to
revenue) would be subject to taxation - in the same way as in the case of corporate in-
come tax payers. Furthermore, it is necessary to unify the method of taxation of such
income earned by natural persons, legal persons, and organisational units without le-
gal personality. In each case, either a flat-rate income tax should be introduced, or the
use of the so-called general principles of taxation which assume the accumulation of
income from covered bonds with other income of the taxpayer.

The very low interest rates on bank deposits used in Poland in the recent years
and the growing inflation mean that income from various forms of capital invest-
ments is becoming increasingly lower, or even bring real losses to their holders. In
these circumstances, it is reasonable to lower the tax rate on such income. However,
this postulate does not apply to all types of income. Consideration could be given
to introducing differentiated tax rates for income from short-term (speculative) and
long-term investments. The latter category includes investments in covered bonds,
and income from interest or discount should be taxed at a rate no higher than 5%.
The application of the 19% rate in Poland to the taxation of all types of income from
both short-term and long-term investments is not rational in the situation of an un-
stable financial market. In other countries, tax rates in this respect are lower, e.g.,
in the Czech Republic (15%), Hungary (15%), and Russia (13%). Another solution
could be to introduce a certain tax-free amount for long-term capital investments; in
the cases where it is exceeded, only the excess would be taxed. The limit of the tax-
free amount could be renewed from time to time, e.g., every 3 or 5 years. It is also
necessary to clarify the limits of the exemption of income from interest and discount
on covered bonds earned by non-residents. It cannot apply to all of them. The tax ex-
emption should not be enjoyed by non-residents from the so-called tax havens.
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Introduction

In recent years our attention has been increasingly attracted by contradictory le-
gal acts adopted by legislative or authorized public authorities in certain areas. Some-
times in pursuit of current trends, the successes of foreign states and international
organizations, we blindly copy their path, forgetting to compare it with the direction
of development chosen by our state.

The AIFC (Astana International Financial Center) of the Republic of Kazakhstan
was established following the example of other financial centers existing around the
world such as the International Financial Center in Dubai, which united several hun-
dred large companies operating in the field of finance (banking, insurance, financial
companies, asset management companies, etc.). IFC in Dubai members have a wide
arrange of privileges, in particular, exemption from the payment of income tax. How-
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ever, no matter how the experience of Dubai is attractive, we depend on our mental-
ity, culture, values, principles and legislation (in the most positive sense). We should
carefully analyze the pros and cons before adopting the experience of other states.

The most important factors in the formation of the International Financial
Center include:

1. stable financial system and stable currency with a stable exchange rate;
2. political and social stability in the state;

3. liberal attitude towards the business and economic freedom;

4. human capital with professional skills and etc. [Aslanyan 2019].

In other words, before forming an International Financial Center on the territory
of the state, this state must already have the above resources and factors at a signifi-
cantly high level of their development. Why a special zone with the special legal and
tax regime, with different legislation, with a different judicial system, with the privi-
leges in relation to foreign labour was created in the Republic of Kazakhstan? Because
the national and foreign investors do not trust the national judicial system, because
the level of education doesn’t allow offer highly qualified specialists to domestic and
international market, because the national currency isn't stable and doesn’t inspire
confidence when making large international transactions.

At the same time, we are convinced, that there is no need for the formation of
special zones within the state, if the state and society are developing steadily and con-
fidently in the right direction. First of all it is necessary to create and apply effective
mechanisms within the state for all its citizens and organizations, reduce the over-
all tax burden, stabilize the national currency, create an educational foundation for
national competitive specialists. If the state creates a favourable climate for national
business and national investors, without regard to foreign capital and investments,
develops steadily, stabilizes the political and social spheres, forms a truly fair and in-
dependent judicial system, then such a state itself becomes attractive to foreign inves-
tors and there is no need to create special privileged zones and territories.

Taking into account the fact that the AIFC in the Republic of Kazakhstan was
created in the absence of an appropriate economic, political, judicial and social foun-
dation, it can hardly be said that the functioning of the AIFC has born fruit for the
entire Kazakh society. During the period of functioning of the AIFC the number of
new workplaces for the national personnel did not increase, the level of education
in state educational institutions did not increase, did not create new manufactures
thanks to which the Republic of Kazakhstan could become not only a state rich in
minerals, but also a state capable of exporting finished products. There were no pos-
itive changes in monetary system (national currency is still not stable, loan rates and
conditions and indebtedness of the society have not been reduced). Small businesses
are still suffocating. The judicial system leave something to be desired. All of this al-
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lows to say that it is necessary to change the intrastate approach to entire society and
economy as a whole, and not to individual territories and zones.

It must be noted, that in history of Kazakhstan there have already been unsuc-
cessful attempts to create such centers and institutions serving them: Regional Finan-
cial Center of Almaty (RFCA) and Specialized Financial Court of Almaty (SFCA).

On June 5, 2006 the Law of the Republic of Kazakhstan “On the Regional Finan-
cial Center of Almaty” was adopted (the Law of the Republic of Kazakhstan “On re-
gional financial center of Almaty”, the act was repealed). RFCA was created for the
purpose of developing the securities market and attracting foreign investments into
the economy of the Kazakhstan using securities. The goals and objectives were simi-
lar to the current AIFC. SFCA was created for the purpose of resolving disputes if at
least one party of this dispute was an RFCA participant. A strong feeling of déja vu
should arise here: seems that history to be repeating itself, but we did not learned the
lessons.

9 years after the creation of the RFCA the President of the Republic of Kazakh-
stan claimed that the process of creating the RFCA was delayed. He also gave instruc-
tions to give a special status to this territory by analogy with Dubai and other states.
In other words, 9 years after the adoption the Law of the Republic of Kazakhstan “On
the Regional Financial Center of Almaty” the necessary infrastructure was not even
created. And even later it was never formed, as evidenced by the termination of the
RFCA project by the adoption in 2005 of the Constitutional Law of the AIFC and by
the termination of the Law of the Republic of Kazakhstan “On the Regional Financial
Center of Almaty”. We simply suddenly decided the RFCA project did not bring the
desired results, allegedly, due to the mistake with the chosen region, and not because
of the lack of a foundation for its realization and problems with diligence on the part
of the public authorities.

In particular, it is noted, that the RFCA project failed for a number of reasons: ir-
responsibility of executors for the realization of the project, lack of confidence in the
national currency, etc. [Temirkhanov 2015]. Since then, nothing has changed in the
policy pursued by the state, but we decided to create the AIFC in another region.

As for the AIFC in the Republic of Kazakhstan, literally every rule of law, con-
tained in the Constitutional Law of the AIFC or in the AIFC acts, encourages a legal
analysis for its compliance with the Constitution of the Republic of Kazakhstan, the
current legislation of the Republic of Kazakhstan and its basic, including constitu-
tional, principles and values. Two important exceptions that are in force on the ter-
ritory of the AIFC for its participants, are discussed in current article: a special tax
regime and features of the legal regulation of cryptocurrency turnover.
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Tax Regime on the Territory of the AIFC

A special tax regime has been established for the AIFC authorities, their organi-
zations and the AIFC participants [Article 6 of the Constitutional Law of the AIFC].
Literally the rule of law states that the tax regime in AIFC “is determined in the Tax
Code of the Republic of Kazakhstan, unless otherwise provided by this article”. But
we should understand the following: any exemptions from the tax regime, that is de-
fined and established by the Tax Code of the Republic of Kazakhstan, is the creation
of an independent new preferential tax regime in the Constitutional Law of the AIFC.

Constitutional Law on the AIFC defines a non-exhaustive list of types of activ-
ities exempted from payment of certain taxes. A complete list of financial services,
provided by the AIFC participants and exempted from corporate income tax (CIT),
individual income tax (IIT) and value added tax (VAT), approved by the Joint Order
of the AIFC Governor dated May 5, 2020 No.126, the Minister of Finance of the Re-
public of Kazakhstan dated May 29 No.547, 2020 and the Minister of the National
Economy of the Republic of Kazakhstan dated June 12, 2020 No. 118.

In particular, since the enactment of Constitutional Law of the AIFC until Janu-
ary 1, 2066 (for 50 years) the following are exempted from paying:

1. CIT - the AIFC authorities and their organizations under conditions estab-
lished by the AIFC acts;

2. CIT - the AIFC participants (on income received from the provision of fi-
nancial services on the territory of the AIFC, the list of which is established
by the Constitutional Law of the AIFC);

3. IIT - the foreign workers of the AIFC participant or AIFC authority;

4. IIT and CIT - individuals and legal entities on income, the types of which
also directly are established in the Constitutional Law of the AIFC;

5. Property tax and land tax - the AIFC participants and AIFC authorities (on
objects located on the territory of the AIFC);

6. VAT - the AIFC participants (on services established in the Constitutional
Law of the AIFC).

In other words, the Constitutional Law of the AIFC and Joint Acts of the AIFC
authorities and public authorities of the Republic of Kazakhstan determine the types
of taxable activities of a certain category of entities exempted from paying the CIT,
IIT, VAD, property tax and land tax.

It proceeds from the foregoing that on the territory of the AIFC is little left of the
tax regime, established by the Tax Code of the Republic of Kazakhstan, and such ex-
ceptions can hardly to be named some exemptions. The establishment in the Consti-
tutional Law of the AIFC of the features of legal regulation of tax legal relationships
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may contradict the basic principles of tax law determined in the Tax Code of the Re-
public of Kazakhstan.

The establishment and termination of state taxes and fees, as well as exemption
from their payment belongs to the exclusive competence of the Parliament of the
Republic of Kazakhstan [Subparagraph 2) of paragraph 1 of article 54 of the Con-
stitution of the Republic of Kazakhstan], and this authority can not be assigned by
another public authorities or persons.

In addition, the rules of law governing tax legal relations can be established ex-
clusively in the tax legislation of the Republic of Kazakhstan. The inclusion of rules
of law governing tax legal relations included into the non-tax legislation of the Re-
public of Kazakhstan should be directly provided by the Tax Code of the Republic of
Kazakhstan [Paragraph 4 of article 2 of the Tax Code of the Republic of Kazakhstan].

“A distinctive feature of the Tax Code as the central integral part of the tax leg-
islation of the Republic of Kazakhstan is that only in Tax Code the taxes and fees can
be established, enacted, changed and canceled” [Commentary on the Tax Code of the
Republic of Kazakhstan, p. 44]

The current tax legislation of the Republic of Kazakhstan consist of the Constitu-
tion of the Republic of Kazakhstan, the Tax Code of the Republic of Kazakhstan and
other normative legal acts the adoption of which is provided by the Tax Code of the
Republic of Kazakhstan [Paragraph 1 of article 2 of the Tax Code of the Republic of
Kazakhstan].

The Constitutional Law of the AIFC is neither the Constitution of the Republic
of Kazakhstan, nor the Tax Code of the Republic of Kazakhstan. In the Tax Code of
the Republic of Kazakhstan, there are no any rules of law indicating the need to adopt
a special act on the AIFC and a special tax regime for its participants.

This means that the Constitutional Law of the AIFC is not a part of a current tax
legislation of the Republic of Kazakhstan and can not include the rules of tax law gov-
erning tax relations including tax exemptions.

The taxation principle of certainty clearly establishes that the grounds and pro-
cedures for the emergence of a tax obligation, as well as all significant provisions of
its fulfillment (place, time, method of tax calculating and tax payment) must be de-
termined in fax legislation. If the Constitutional Law of the AIFC is not a part of a
current tax legislation, then the rules of law that change the significant provisions for
the fulfillment of the tax obligations are included into the Constitutional Law of the
AIFC unlawfully.

The establishment on the territory of the AIFC of a special tax regime for the
AIFC participants also contradicts another basic constitutional and tax law princi-
ples.

The Constitution of the Republic of Kazakhstan establishes that Republic of Ka-
zakhstan is a unitary state, and this means that the tax legislation of the Republic of
Kazakhstan applies throughout the territory of the Republic of Kazakhstan.

183



Kristina Proskurina

According to the Tax Code of the Republic of Kazakhstan, the tax system in the
Republic of Kazakhstan is unified throughout the territory of the Republic of Ka-
zakhstan in relation to all of the taxpayers [Article 9 of the Tax Code of the Republic
of Kazakhstan].

Therefore, based on constitutional and tax law principles the creation of spe-
cial preferential tax regimes in any specific territory is not allowed in the Republic
of Kazakhstan (geographic zone, region, city or district) except for the special eco-
nomic and industrial zones and the park of the innovative technologies provided for
in the Tax Code of the Republic of Kazakhstan (the Law of the Republic of Kazakh-
stan dated April 3, 2019 No. 242-VI “On special economic and industrial zones”; The
Law of the Republic of Kazakhstan dated June 10, 2014 No. 207-V “On innovation
cluster Park of the innovative technologies”; chapter 79 of the Tax Code of the Repub-
lic of Kazakhstan).

However, from January 1, 2021 the amendments to the Tax Code of the Republic
of Kazakhstan were enacted by the Law of the Republic of Kazakhstan dated Decem-
ber 10, 2020. According to these amendments, AIFC participants (foreign persons,
stateless persons) can obtain a special “investment tax residence of the AIFC” under
the provision of a mandatory payment to the Republic of Kazakhstan budget for issu-
ing a document which confirms the investment residence of the AIFC (The Constitu-
tional Law of the Republic of Kazakhstan dated December 30, 2019 No. 296-VI “On
amendments and additions to some constitutional laws of the Republic of Kazakh-
stan”; The Law of the Republic of Kazakhstan dated December 10, 2020 No. 382-VI
“On amendments and additions to the Tax Code of the Republic of Kazakhstan and
the Law of the Republic of Kazakhstan “On the enactment of the Tax Code of the
Republic of Kazakhstan”). At the same time the period of stay of an individual - an
investment resident of the AIFC for recognition as a tax resident of the Republic of
Kazakhstan in order to obtain tax benefits in the AIFC has been reduced by 2 times
compared to the period of stay in the territory of the Republic of Kazakhstan for all
other foreign individuals in order to be recognized as tax residents of the Repub-
lic of Kazakhstan (from 183 up to 90 years per year) [Paragraph 2 and 2-1 of article
217 of the Tax Code of the Republic of Kazakhstan]. For a “symbolic” payment to the
budget of the Republic of Kazakhstan — 7 000 monthly calculation index (which is
20419 000 tenge for 2021) an investment resident of the AIFC will be exempted from
paying IIT on income received from sources outside the Republic of Kazakhstan. Is
this not the creation of an offshore with the efforts of the state and at the same time
a pay off to the state for the release of an income, received from another countries,
from paying taxes to its budget? This approach means not only the creation by the
state of a special preferential tax regime based on a regional sign, but also the forma-
tion specific city-state within Republic of Kazakhstan. In addition, we are trying to
attract foreign investors to the Republic of Kazakhstan at the expense of other states
and encourage their unwillingness to pay taxes for legal pay off. However, the Repub-
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lic of Kazakhstan itself hardly approves when another states with similar benefits lure
away its taxpayers using this method.

M.K. Suleymenov and A.E. Duysenova in one of their work critically note that
the legal system of the AIFC “...contradicts all the traditions and customs of this
state (the Republic of Kazakhstan - author). (...) The Constitutional Law of the
ATFC was adopted in violation of the Constitution of the Republic of Kazakhstan,
in which the law of the Republic of Kazakhstan enshrined as a current law and in
which strictly limited cases when constitutional laws can be adopted are enshrined
(President, Government, Parliament, Constitutional Council, judicial system). The
creation of a financial center does not fall under these cases” [Suleymenov, Duyse-
nova 2020, pp. 42-49].

Since in accordance with the Constitution of the Republic of Kazakhstan every-
one is equal before the law [Paragraph 1 of article14 of the Constitution of the Re-
public of Kazakhstan] and in accordance with the principle of fairness of taxation
taxation is universal [Paragraph 1 of article 7 of the Tax Code of the Republic of Ka-
zakhstan], the introduction of tax benefits for financial sector entities should refer to
such entities on the entire territory of the Republic of Kazakhstan. For example, how
banks, dealers, brokers, portfolio managers throughout the territory of the Republic
of Kazakhstan and their workers differ from exactly the same entities in the AIFC?
Why they are deprived of all the privileges, geographically provided only to the AIFC
participants?

Among other things, through the creation of the AIFC the state, presenting its
good intentions in the form of the development of the financial industry, created a
legal offshore zone, where part of the unified and equal tax system of the Republic of
Kazakhstan does not work.

The creation of such offshore zones within the state is controversial. On the one
hand, it can be understood when the state creates the investment attractive zones in
remote and poorly developed region of the state (which we have a lot) for the devel-
opment of this region, its production forces and for the purpose of money infusion
into infrastructure of this region providing investment tax preferences to investors.
At the same time, such public or private investment should be implemented not only
in the financial sector, but also in a real (production) field of the economy, which will
increase the economic and political independence of the state, as well as its attractive-
ness in the international market.

But in the case of the AIFC the zone was created in the capital of the state which
can hardly be called “a poorly developed region” Moreover, the AIFC is financed
from the state budget for the money of all taxpayers of the Republic of Kazakhstan,
even those who have nothing to do with the AIFC and to whom the state, under nor-
mal conditions, will not provide such benefits.

So why this special territory, which has been granted a separate and independent
status, in that case, does not serve and support itself at the expense of its own income?
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The answer is quite simple: the AIFC does not have its own taxpayers who bring it in-
come. There are only beneficiaries. For some reasons we have created a separate and
independent investment territory, which undoubtedly requires administration, but
has no income even for its own maintenance.

On the other hand, in economic terms, the creation of “tax havens” or “offshore
zones™ has a negative influence on the development of the state’s economy as a whole.
Any introduction of such offshore zones may eventually lead to the creation of ine-
quality between initially equal. If the state establishes the constitutional principle of
equality of all its individuals and legal entities before the law’, then this state must
strictly follow this principle and not create by its own acts zones and territories where
this principle may be broken.

States around the world, not excluding the Republic of Kazakhstan, with
enormous zeal seek to restrict a capital flight to offshore zones and strictly con-
demn the business for this. For example, heads of states and governments of the
G20 approved the Action Plan on Base Erosion and Profit Shifting [www.dx.doi.
0rg/10.1787/9789264202719-en, access as of 19 September 2021] and this plan is cur-
rently being implemented. Anti-offshore legislation is adopted everywhere. And at
the same time the Republic of Kazakhstan by its own acts on its territory legalizes one
of these zones. Economic researches note that the creation of offshore zones reduces
the effectiveness of government economic management and states seek to develop ef-
fective anti-tax haven legislation [Katasonov 2014, p. 412].

Nowadays there is a situation in Kazakhstan which is similar to the one that was
in the country 25-30 years ago with the attraction of foreign investments by provid-
ing with enormous tax benefits only foreign investors. Foreign investors were almost
completely exempt from taxation, carried out an investment activity in our territory,
and subsequently we imported finished products from our raw materials at exorbi-
tant prices. An all because neither then nor now there is an industrial infrastructure
and its own internal market for the production of goods in Kazakhstan. Today the
situation is the same: with the inflow of foreign capital to the AIFC, with its full ex-
emption from the taxation, the state does not receive either funding for important
industries or taxes from highly profitable financial activities carried out by foreign
investors.

There are a lot of illustrative examples of the state’s adherence to a “double stand-
ards” policy. For example, money transaction are subject to financial monitoring car-
ried out by banks if the amount exceeds 3 (5, 7, 10) million tenge (Article 4 of the Law
of the Republic of Kazakhstan “On Counteraction of legitimization (laundering) of

1 According to the paragraph 1 and 2 of 14 of the Constitution of the Republic of Kazakhstan,
everyone shall be equal before the law and court. No one shall be subject to any discrimination for
reasons of origin, social, property status, occupation, sex, race, nationality, language, attitude to-
wards religion, convictions, place of residence or any other circumstances.
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incomes received by illegal means, and financing of terrorism). So, let’s imagine that
an individual received an income in his bank account in the amount of 15 million
tenge from the sale of an apartment. He came to the bank to withdraw cash from his
bank account. In that case, if an individual refuses to provide the bank with accurate
information about what the purposes for which an individual intends to spend cash,
the bank refuses the individual to withdraw cash from his bank account. It would
seem that if this money is my property, then I can do everything I want with it within
the law. But the state decides differently and establishes strict control over citizens
and organizations. At the same time, in the considered example, an individual had to
pay property tax, pay the bank interest for cash money and after all remain a person
suspected of financing terrorism (sometimes managers of the banks present their cli-
ent with the phrases “what if you are financing terrorist!”). The state condemns com-
mon citizens and organizations for only intentions, which are sometimes imputed by
the state itself.

Simultaneously, the state decided to create an official offshore zone on its own
separate territory, to exempt AIFC participants from taxation, to allow them to erode
the previous history of their receipt of money, not to clarify for what purposes the in-
come from investments will be spent in the future and to finance this non-transpar-
ent circulation.

In is unlikely that an investor in the AIFC will be asked, in order not to frighten
him, how he previously received money he invested in the AIFC and where the future
investment income is going to be spent. This is good example of the fact that the state
does not have equal treatment of individuals and organizations. Accordingly, the de-
cision to create an international financial center was ill-considered and hasty.

We suppose, that the most correct, from a legal point of view, would be the ap-
proach of the legislator to decide on refuse of the special zones called “tax havens” or
offshore. At the same time, it is necessary to reduce the overall tax burden on society,
create attractive investment provisions and benefits in taxation for investing in truly
social and economic important sectors (more industrial, than financial sector) re-
gardless of the investment territory and encourage such investments in poorly devel-
oped regions. Nowadays this seems to be very relevant, especially in connection with
regular restrictions on the import/export of goods due to the COVID-19, an increase
the prices for imported goods (work, services), a decrease in the world stock of cer-
tain resources, materials and production forces.

Negotiability of the Cryptocurrency

The cryptocurrency and national digital currency theme is very relevant at the
present time. The problems with the legal regulation of these objects have already
been repeatedly discussed and continue to be discussed over the last years at the
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global and regional levels. As is well known, according to the criterion of legislative
legalization of cryptocurrency the states are divided into 3 groups: the states that have
legalized cryptocurrency fully or partially; the states that have prohibited cryptocur-
rency and its circulation on the state’s territory; the states that have not decided on
the legal regime of cryptocurrency or deliberately ignore it.

For example, in Russian Federation the issue and circulation of digital currency
(cryptocurrency), its use as a means of payment is allowed, albeit with certain restric-
tions. Kazakhstan distinguished itself again by choosing a dual path: a general ban on
the cryptocurrency circulation throughout the territory of the Republic of Kazakh-
stan with its simultaneous legalization on a separate territory.

With the adoption and enactment of the Law of the Republic of Kazakhstan
dated June 25, 2020 No. 347-VI “On amendments and additions to some legislative
acts of the Republic of Kazakhstan on the regulation of digital technologies” digital
assets are included in the list of objects of civil rights.

Before these changes in legislation of the Republic of Kazakhstan, cryptocur-
rency could be used as unnamed type of property by individuals and legal entities
in any deals and transactions not prohibited by the legislation of the Republic of Ka-
zakhstan. Now digital assets directly are included in the list of objects of civil rights as
an independent element with a separate regulation of its legal regime in special leg-
islation.

A digital asset at the present time can be an object of civil-law relations [Para-
graph 2 of article115 of the Civil Code of the Republic of Kazakhstan]. However this
does not mean that every digital asset is a negotiable object of civil rights in the Re-
public of Kazakhstan. The features of the cryptocurrency turnover are established by
the Law of the Republic of Kazakhstan “On informatization” and by AIFC acts [Para-
graph 3-1 of article 115 of the Civil Code of the Republic of Kazakhstan].

The Law of the Republic of Kazakhstan “On informatization” establishes a defi-
nition of the “digital asset”, as well as establishes that the digital assets can be secured
and unsecured. The cryptocurrency is called an “unsecured digital asset”

Prohibition of the Issuance and Turnover of Cryptocurrency

As a general rule, the issuance and turnover of cryptocurrency (unsecured digi-
tal asset) is prohibited in the territory of the Republic of Kazakhstan, except for cases
provided by the laws of the Republic of Kazakhstan. However, article 115 of the Civil
Code of the Republic of Kazakhstan provides that the features of the cryptocurrency
turnover (unsecured digital assets) can be established in the AIFC.

In AIFC Glossary cryptocurrency is called as “Private E-currency” (Private Elec-
tronic Currency, Private E-money) - a digital representation of value that
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1. can be digitally traded and functions as (a) a medium of exchange; or (b) a
unit of account; or (c) a store of value;

2. can be exchanged back-and-forth for Fiat Currency, but is neither issued nor
guaranteed by the government of any jurisdiction, and

3. fulfils the above functions only by agreement within the community of users
of the Private E-currency; and accordingly;

4. is to be distinguished from Fiat Currency and E-money [AIFC Glossary.
AIFC Act No. FR0017 of 2018].

Cryptocurrency in the AIFC is recognized as an investment. Consequently, any
investment activity carried out in the AIFC can be carried out in relation to cryp-
tocurrency. This means that cryptocurrency in the AIFC can be bought, sold, ex-
changed for fiat currency or for another cryptocurrency [AIFC general rules. AIFC
rules No. FR0001 of 2017].

It should be noted, that in the legislation of the Republic of Kazakhstan, on the
one hand, and in the AIFC acts, on the other hand, cryptocurrency is called by differ-
ent concepts and has different legal nature.

Several questions follow from this:

1. Is the same object of legal relations regulated by the AIFC acts and the legisla-
tion of the Republic of Kazakhstan?

2. If according to the Civil Code of the Republic of Kazakhstan the AIFC acts
can establish exceptionally negotiability of the cryptocurrency, then is it ac-
ceptable for the AIFC acts to establish a different conceptual framework and
legal regime of the cryptocurrency which is differ from the legislation of the
Republic of Kazakhstan?

In our opinion, according to the paragraph 3-1 of article 115 of the Civil Code of
the Republic of Kazakhstan and paragraph 3 of article 33-1 of the Law of the Repub-
lic of Kazakhstan “On informatization” AIFC acts should been established that on the
territory of the AIFC, unlike the rest of territory of the Republic of Kazakhstan, the
turnover of unsecured digital assets is allowed and the unsecured digital asset (cryp-
tocurrency) can be used in transaction without restrictions as an object or means
of payment, as well as investment or investment object. In fact it turned out that the
AIFC acts seemingly regulate a completely different object of legal relations and es-
tablish its independent legal regime.

If, nevertheless, an unsecured digital asset and a private electronic currency are
the same, then how justified is the establishment of a limited negotiability of an object
on the basis of the specific territory? As a rule, the limited negotiability is established
for rare, cultural significant or dangerous objects, not in a specific territory, but on
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the basis of the subjects entitled to use these objects, or on the basis of the types of op-
erations or transactions carried out with these objects.

So for what purpose does the state prohibit a cryptocurrency turnover: in order
to protect society, individuals and organization from, allegedly, unstable, unsecured,
unreliable and dangerous object of their investments or transactions or in order to
ensure availability of this highly profitable financial product only for a separate group
of society on a regional basis?

And legislator’s logic would be understandable, if such division of opportunities
was presented as a pilot project, as an approbation of the legal regulation of cryp-
tocurrency in a small limited area in order to form perfect legislation in the future
throughout the territory of the Republic of Kazakhstan. However, the cryptocurrency
circulated and continues to circulate in the Republic of Kazakhstan only within the
territory of the AIFC as some particularly attractive and unavailable financial prod-
uct for everyone else.

In this case, the state’s policy looks indefinite and dual: partial legalization of
cryptocurrency exceptionally to keep up with more advanced countries and to please
AIFC investors, on the one hand, and a general prohibition on cryptocurrency turn-
over throughout the rest territory of the Republic of Kazakhstan for all other citizens
and organizations, on the other hand.

Attention is drawn to the obvious contradiction between the legal norms of the
Civil Code of the Republic of Kazakhstan and the legal norms of the Law of the Re-
public of Kazakhstan “On informatization”.

According to the paragraph 3-1 of article 115 of the Civil Code of the Republic
of Kazakhstan, the features of digital assets turnover are determined by the legislation
of the Republic of Kazakhstan, the AIFC acts.

The quoted article refers us, on the one hand, to the legislation of the Republic of
Kazakhstan, and, on the other hand, to the AIFC acts.

According to the paragraph 3 of article 33-1 of the Law of the Republic of Ka-
zakhstan “On informatization”, the issuance and turnover of unsecured digital assets
in the territory of the Republic of Kazakhstan is prohibited, except for the cases pro-
vided by the laws of the Republic of Kazakhstan.

In other words, the Law of the Republic of Kazakhstan “On informatization” al-
lows exceptions, related to the establishment of the negotiability of unsecured digital
assets, only in the laws of the Republic of Kazakhstan.

The AIFC acts are not the laws of the Republic of Kazakhstan, which is directly
stated by both the Law of the Republic of Kazakhstan “On legal acts” and the Consti-
tutional Law of the AIFC

In this case, taking into account the Law of the Republic of Kazakhstan “On in-
formatization”, the AIFC acts, which are not the laws of the Republic of Kazakhstan,
can not determine the negotiability of the cryptocurrency other than that established
in the Law of the Republic of Kazakhstan “On informatization”
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The above argument can be objected by referring to paragraph 3-1 of article 115
of the Civil Code of the Republic of Kazakhstan, which establishes the possibility of
direct reference to the AIFC acts in order to determine the negotiability of cryptocur-
rency in the territory of the AIFC. At the same time, the legislator still needs to deter-
mine a unified approach to which acts are capable to establish the negotiability of the
cryptocurrency.

If in the future the state suddenly changes its position in its policy towards the
ATFC and begins to claim that the regulation of cryptocurrency by the AIFC acts in
the manner different from the manner established by the legislation of the Repub-
lic of Kazakhstan is unreasonable, then investors who have invested large amount of
money in cryptocurrency as an investment object will suffer.

The inconsistent approach of the Kazakh legislator to the issue of legalizing cer-
tain objects only in a separate territory of the Republic of Kazakhstan or for an ex-
ceptional group of persons in this territory can lead to an imbalance in the rights and
legitimate interests of citizens and organizations.

The state should think about and objectively determine what benefits the AIFC
brings to the entire Kazakh society, which finances the existence and administration
of the AIFC through taxes.

The investments should be carried out not only for the purpose of generating
income for the investor, but also in the purpose of creating a public good, serving
the public interests and obtaining other positive social effect by the recipient state.
It is clear, that investments in the financial sector are designed to generate quick, not
labour-intensive income, unlike the investments in the manufacturing sector. How-
ever, for the recipient state, as a spokesman of public interests, investments only in
the financial sector will not bring any significant benefit in the long term.

If the existence and functioning of the AIFC objectively is necessary and use-
ful for the state, which expresses the public interest of the whole society, then the
legal norms on taxation of participants and authorities of the AIFC, firstly, should
be rethought, and, secondly, should be enshrined in the appropriate normative legal
act, which establishes taxes and cases of exemptions from their payment - in the Tax
Code of the Republic of Kazakhstan.

If the AIFC is recognized as an independent and special territory, then its exist-
ence, administration and activities should be financed not from the state budget, but
from the revenues to the AIFC budget in the form of taxes, fees and, possibly, reve-
nues from the legal activities of the AIFC authorities and their organizations.

Finally, if the state prohibits the turnover of any object or asset, then this must
be the reasonable and motivated prohibition. If cryptocurrency, in state’s opinion, is
dangerous, unstable, artificially overestimated, which entails negative financial con-
sequences for society, then the state has no right to expose its separate territory and
its citizens and organizations to such a risk. If, on the contrary, the cryptocurrency is
an attractive investment object or can be used as an investment, then its use should be
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allowed throughout the state, providing legal regulation and protection of the rights
and legitimate interests of all persons carrying out transactions with cryptocurrency.

Conclusion

Summing up, we believe, that the main task of the state is to pursue a unify
consistent policy (legal, social, economic, tax) both in relation to its residents and
non-residents. That country is most attractive to the international community for
mutually beneficial cooperation and investing, which has managed to build a steadily
developing society, instill in it certain values and principles, ensure its own independ-
ent industry and economy, education, medicine, and, as a result, is able of offer the
international market demanded and competitive goods, services, financial products
and the same time preserve its political and economic independence and national
identity.
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Abstract: The article deals with the property taxation of investment apartments and dwelling houses.
This paper’s main aim is to verify the hypothesis that to increase tax on investment apartments and
investment dwelling houses, it is necessary to amend the Immovable Property Tax Act. To confirm
or disprove the hypothesis, the investment property was defined as the second home if used for long-
term or short-term rent or not used at all. The article briefly focuses on other taxes connected with
the acquisition of immovable property, analyses de lege lata regulation of recurrent property tax on
investment apartments and investment dwelling houses in the Czech Republic, and briefly introduces
two main systems of property taxation (based on values and area). The hypothesis was disproved. If the
property is used as the first home, the taxation is, in line with the policy at the national and local level,
lower. These rules apply to the property, both taxpayer-owned and long-term rented, as the criteria are
the usage of the property. Concerning the dwelling houses and apartments used for short-term rents
(typically Airbnb type of accommodation) or other businesses, they should be taxed at a higher rate.
However, the tax administration must strictly follow the legal text as the crucial for taxation is how
the property is actually used. It is also necessary to check the periodicity of the contracts and who the
tenants are, the service provided for the guests, the purpose of accommodation, who is responsible for
routine maintenance and minor repairs, etc.

Keywords: tax, property tax, tax on immovable property, investment apartment, investment dwelling
houses

Introduction

During and after the Covid-19 crises, we can see that the inflation in many coun-
tries is rising. One of the tools how to protect the value of money is property invest-
ment. As many investors believe in this solution, demand for flats or other properties
has significantly exceeded supply, the property prices are rising, and so does mort-
gage rates. For many families, it is impossible to buy their own house or flat because of
their low incomes and high market values. The number of social apartments owned
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by the municipalities is not adequate to the demand. Many politicians, not only in the
Czech Republic, believe that the way how to solve the housing crisis and discourage
investors from buying properties not to be used for living and to lower the market
prices is to set a higher tax on investment properties, namely dwelling (family) houses
and flats. For this purpose, they want to amend the Immovable Property Tax Act (Act
No. 338/1992 Sb., on Tax on Immovable Property, as amended). At this place, it must
be stated that the property tax generally in the Czech Republic is one of the lowest in
the world [Radvan, Franzsen, McCluskey, Plimmer 2021, pp. 1081-1082].

This paper’s main aim is to verify the hypothesis that to increase tax on invest-
ment apartments and investment dwelling houses, it is necessary to amend the Im-
movable Property Tax Act. To confirm or disprove the hypothesis, it will be necessary
to define investment property. As there might be other taxes connected with the ac-
quisition of immovable property, we will briefly focus on these issues. We will focus
on the analyses of de lege lata regulation of recurrent property tax on investment
apartments and investment dwelling houses in the Czech Republic. Additionally, we
will briefly introduce two main systems of property taxation (based on values and
area) so that we can confirm or disprove thy hypothesis and offer solutions de lege
ferenda in the area of our research.

To reach the aim of our contribution, the classical research methods and tech-
niques developed within the framework of legal sciences were used. An important
value of legal knowledge is determining the meaning of norms (rules of behavior)
contained in the legislation. Therefore, the formal dogmatic method was used as a
primal method. To analyze, interpret and assess the existing tax legislation, it was
necessary to apply the rules of legal linguistic interpretation. Later on, it was possible
to describe and systemize tax law provisions applicable to the investment dwelling
houses and investment apartments taxation. Partially, the comparative method was
used to compare the legal regulation of individual property types’ taxation. The syn-
thesis of arguments allowed to formulate the conclusions, confirm or disprove the
hypothesis, and possibly offer improvements for the de lege ferenda regulation.

This research is innovative and original. There are no books, scientific articles, or
conference proceedings contributions dealing with the investment dwelling houses
and investment apartments taxation issues in the Czech Republic.

Investment Property

It could be said that at the moment, the big trend is to acquire another property
for subsequent investment. First, it is necessary to define the term investment prop-
erty (investment dwelling houses and investment apartments) as this term is not de-
fined by law.
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We have decided to create two groups of properties used for housing. The first
home is a family house or an apartment used for primary housing. The second home
is a cottage, a weekend house, and also the second family house or the second apart-
ment. The second home might be used for recreation or housing if the owner or user
works at one municipality and works in another. In all these cases, we do not con-
sider the second home an investment property. However, if the second home is used
for long-term or short-term rent or not used at all (the owner speculates on price
increases), we consider it the investment property. The investment property is used
solely for investment purposes.

Taxes Connected with the Acquisition of Immovable Property

Generally, there are tax transaction costs associated with the acquisition of in-
vestment property. The most important is usually the property transfer tax. However,
in the Czech Republic, the tax on the acquisition of immovable property was abol-
ished on 26 September 2020.

Property transfer tax was originally paid by the seller, while the buyer was the
surety. Adopting the tax on acquisition of immovable property effective since 1 Jan-
uary 2014, the taxpayer was still the seller, even if the tax title included the word “ac-
quisition” and the object was defined as the acquisition of immovable property. The
object of taxation was an acquisition of property right on immovable property (land,
structure/building, unit (flat, non-residential premise), the right of construction bur-
dening the land, and shares on the immovable property) located in the territory of
the Czech Republic for consideration.

Generally, the tax base was the acquisition value reduced by the eligible ex-
penses (costs of the expert’s report). It was necessary to compare the contract price
and 75 % of the comparative tax value to get the acquisition value. The comparative
tax value might have been the indicative value self-assessed by the taxpayer using
the bylaw or the price determined by an expert. In the Czech Republic, the tax rate
was linear at 4%.

One of the reasons mentioned in the explanatory report to the Act abolishing the
tax on the acquisition of immovable property was that the abolition deals with the
effects of Covid-19 on society. It is really important to discuss whether the abolition
of the tax was the cause of the Covid-19 (economic) crises or simply a political move
before the elections. Moreover, there are impacts on the state budget. And as the ab-
olition of the tax on acquisition of immovable property is retroactive (if the cadastre
deposit has been made in December 2019 and later), the taxpayers who have already
filed their tax returns and paid the tax may ask the tax office to send the paid tax back.

In our opinion, abolishing the tax on the acquisition of immovable property was
not a wrong move. Many families may be more motivated by this cancellation to pur-
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chase real estate; however, it also stimulates the demand. The less administrative bur-
den could also be an advantage. Then the question remains whether the cancellation
should not have come earlier or later. Given the current Covid-19 crisis and the bur-
den on the state budget, the decision could end up being more of a negative than a
positive move.

In the context of any change in the ownership of immovable property, an entry
in the register of immovable property (the cadastre) must be made, including the
amendment or cessation of those rights. From 1 January 2020, fees for a land registry
deposit doubled from the original 1,000 CZK to 2,000 CZK. The fee increase relates
to deposit proposals submitted from 1 January 2020.

Legal Regulation de Lege Lata

Czech Immovable Property Tax Act provides for two taxes on immovable prop-
erty: the land tax and the tax on structures and units, including houses, flats/apart-
ments, and non-residential premises (non-dwelling units). Primarily, the unit/
area-based system (in terms of square meters) is used. Only in the case of agricultural
land is the ad valorem system partially used (the land area is multiplied by the local
coefficient to provide the average price per square meter of the land as laid down by
decree issued by the Ministry of Agriculture).

For the structures and units, the area-based system is used. As many factors
might influence the tax rate structure, it is possible to state that the modified ar-
ea-based system is being used. The following text deals only with houses and flats
used for dwelling. It will be focused on family houses, summer houses (cottages), and
dwelling units (flats/apartments).

Generally, the taxpayer for the immovable property tax is the owner of the prop-
erty. The objects of taxation are buildings connected to the land with fixed foun-
dations. Concerning units, only flats registered in the cadastre are liable to the tax.
Apartment block buildings, in respect of which the tax is payable on the individual
apartments/flats, are not liable to the building tax. There are several reasons and many
conditions under which property may be exempt from taxation. The most common
condition is where the property is not used for profit-making purposes. In several
cases, a tax return does not have to be even filed. The exemptions can be categorized
into permanent or temporary exemptions. From the perspective of this contribution,
there is an exemption for dwelling houses, apartments, and buildings for family rec-
reation owned by disabled persons. Besides the exemptions set directly in the act,
municipalities may grant temporary exemptions for buildings affected by a natural
disaster and for buildings in special industrial zones.

The basis of the tax is the same for all buildings and is defined as the built-up area
(in square meters) as of 1 January of the taxable period. In the case of apartments,
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the tax base is the adjusted floor area, which refers to the total floor area of the flat or
non-residential property in square meters as of 1 January of the taxable period, multi-
plied by a coefficient of 1.20 (or 1.22, if there is any land used together with the unit).

The main difference between analyzed property types’ taxation lies in rates.
The standard tax rate for dwelling houses and for flats is 2 CZK per square meter of
built-on area. In the case of dwelling houses, this rate is increased by 0.75 CZK per
each additional floor above ground level. This standard or increased rate is multi-
plied by the location rent (btw. 1.0 - 5.0 depending on the number of inhabitants;
the municipality can increase or reduce the basic coeflicient set in the act by a gener-
ally binding ordinance). The standard tax rate for houses and family houses used for
family recreation (summer cottages) is 6 CZK per square meter of the built-on area.
This rate is increased by a tax rate of 0.75 CZK for each additional floor above ground
level and by the so-called municipal coefficient (1.5; assessed by a generally binding
ordinance issued by the municipality). If such houses are located in national parks or
first-category protected countryside zones, an additional coefficient of 2.0 is applied.
The standard tax rate for houses and flats used for business activities depends on the
type of business activity; if used for accommodation, it is 10 CZK per square meter
of the built-on land area. The standard tax rate is increased by an additional tax rate
(0.75 CZK per each additional floor above ground level for houses) and by the mu-
nicipal coefficient (1.5).

For all the above-mentioned types of property, the municipality may, by gener-
ally binding ordinance, set the local coefficient at a level between 1.1 and 5, whereby
the coefficient must be set to one decimal place. This coefficient is multiplying the
property tax. The coeflicient can be set either for all immovable property in the ter-
ritory of the entire municipality or for all immovable property in the territory of an
individual part of the municipality. It is, therefore, necessary to beware of possible
conflicts with the standards governing public aid. The fundamental shortcoming is
the impossibility of applying the local coefficient only to individual types of land,
buildings, or units or setting different local coeflicient levels for different types of
land, buildings, and units. According to the de lege lata situation, many officials fear
losing voters by increasing the property tax. They would welcome the option of not
applying the local coefficient to residential buildings and apartments, as well as the
option of introducing a local coefficient for, for example, only buildings used for busi-
ness activities and for recreational buildings, i.e., in those cases where they would not
need to overtax local residents.

Obviously, the classification of immovable property for tax purposes has noth-
ing to do with the classification mentioned above in chapter 2. Dwelling houses and
apartments may be used as the first home or the second home or be rented on a long-
term basis but still taxed at the lowest tax rates. The lowest rate is to be used even if
the property is unused. Houses and family houses used for family recreation are the
typical second homes. Short-term rents of immovable properties are to be taxed at a
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higher rate. However, in practice, the taxpayers believe that the tax office is unaware
of these short-term rentals. Some taxpayers even do not know that they are running
a business with short-term rentals and are liable to income tax. These are the reasons
why the investment apartments and houses are, in practice, taxed in the same way as
any other apartment or dwelling house.

Possible Solutions de Lege Ferenda

According to the most respected author in the field of property tax legal regu-
lation [Youngman 2016, Franzsen, McCluskey 2017, Radvan, Franzsen, McCluskey;,
Plimmer 2021], there are two basic models how to annually tax property: a val-
ue-based system and an area-based system. Both models allow specific modifications
to reach the economic and political aims.

Value-Based Taxation

A value-based system of property taxation is possible if regular re-evaluations
are introduced and the tax value is determined as close to the asset’s real value as pos-
sible. However, this has proved to be a problem in many countries that have opted for
ad valorem taxation. Such a system must be viewed from two sides, both by the tax-
payer and by the tax authority - the State. Like any change, there would be upsides
and downsides to any change to the value system.

The very existence of real estate taxation is absolutely necessary and tax-equita-
ble. The Czech Republic has long had some of the lowest real estate tax revenues in
the entire European Union. I see one of the main problems with the transition to ad
valorem taxation in the established tax base. Despite the fact that the Czech Republic
is trying to move to a value-based method for its determination in the case of soil, no
change is yet planned in the area of buildings. In the case of land, each year, its cred-
itworthiness is determined by the relevant decree of the Ministry of Agriculture for
each land registry.

As the percentage linear rate of tax is determined to calculate the tax instead of
the fixed rate in the case of buildings, we see some issues in the transition. The tax
base should always be determined by the value of the assets identified from the con-
tracts that form an annex to, for example, a land registry deposit. If the amount could
not be ascertained, it would be determined by the price of similar properties in the lo-
cality. The transition to ad valorem taxation itself, regardless of the fact that it would
currently be more favorable, is far from simple, especially for the divergence between
Czech and European legal regulation, which differs significantly in many ways.

The value-based system of taxation of immovable property currently has a
significant presence and is worldwide. Such a system is, for example, common to the
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US. Efforts to choose an ad valorem system were already made within the Czech Re-
public in 2012. The draft law, drafted by the Ministry of Finance of the Czech Repub-
lic, provided for ad valorem taxation only for land in areas that are or could be built
up [Radvan 2012].

Whether or not the transition to the ad valorem method occurs in the future, it
will entail a significant proportion of administrative changes and some burdens, in-
cluding administrative cost increases. However, in the long term, the method of value
taxation is certainly fairer and more revenue-friendly. If such a transition occurs, it
should mean benefits in the first place. I consider it absolutely important for the val-
ue-based system to choose the correct method of valuation of real estate [Radvan
2012].

Modified Area-Based System

As evident from the international literature sum up in Franzsen’s presentation
[2016], the area-based system is used primarily in developing countries, in Europe,
especially in Central and Eastern European Countries. In the case of buildings and
apartments, it might be based on the built-up area or carpet (habitable) area. Most
countries modify the original area-based system according to their economic and
political needs or with regard to the regulation in related legal areas. E.g., the Czech
tax base for apartments is the adjusted floor area, which covers not only the total
floor area of the flat but the related common areas of the house and land related to
the house. Most of the modifications in the Czech property tax regulation are hidden
in the tax rate structure. E.g., the location rent following the number of inhabitants
(at least partially) reflects the value as the property situated in big cities usually has a
higher value than the property in the rural area. The business property generally has
a higher value than the residential property, so the basic tax rate is higher for houses
and apartments used for business.

The area-based system, especially if modified reasonably, might be a perfect solu-
tion for countries where the political will to substantially increase the property tax is
missing. This system is pretty cheap, especially if the cadaster (property register) is
complete and accurate. Having direct access to the cadaster, the tax office can assess
the tax without asking the taxpayer to file the tax return. Only in case of uncertainty,
there must be a possibility to make the situation clear: the tax office may use online
tools (geographic maps, online maps, street view, etc., or contact the taxpayer).

Conclusion

Unfortunately, in the Czech Republic, there is no political will to increase the re-
current property tax. That is why it is better to stick to using the area-based system of

201



Michal Radvan, Sandra Papavasilevska

property taxation. Dealing specifically with the investment apartments and dwelling
houses, there is almost no need to change the legal regulation to tax them properly.
If the property is used as the first home, the taxation is, in line with the policy at the
national and local level, lower. As well the second homes (second house or apartment
if the taxpayer works in another city, houses and family houses used for family recre-
ation) might be taxes in an existing way. These rules apply to the property, both tax-
payer-owned and long-term rented, as the criteria are the usage of the property.

Concerning the dwelling houses and apartments used for short-term rents (typ-
ically Airbnb type of accommodation) or other businesses, they should be taxed at
a higher rate. To define the short time, it is formally possible to use the period of
sixty days as defined for the local charge on stay. However, the tax administration
must strictly follow the legal text as the crucial for taxation is how the property is
actually used. To decide if the rent is long-term or short term (i.e,, it is a business),
it is also necessary to check the periodicity of the contracts and who are the tenants
(more guests for a short time evokes the business), what is the service provided for
the guests (breakfast, cleaning, linen change, soap, towels, toilet paper, etc. looks like
business), what is the purpose of accommodation (providing housing needs or rec-
reation), who is responsible for routine maintenance and minor repairs, etc. To sum
up, the tax office should investigate what type of contract de facto is concluded. Tax
officials may use advertisement screenings, they may interview witnesses, perform
local investigations, check the Airbnb web pages, etc. [Radvan, Kolarova 2020]. This
approach was confirmed in several decisions of the Court of Justice of the European
Union dealing with the definition of rent (C-326/99 Goed Wonen, C-409/98 Mir-
ror Group, C-346/95 Blasi, etc.) and Czech courts (Municipal Court in Prague: 6 Af
20/2020-28).

The hypothesis stated in the introduction was disproved: to increase tax on in-
vestment apartments and investment dwelling houses, it is not necessary to amend
the Immovable Property Tax Act. The condition sine qua non to follow the legal rules
is the proper functioning of tax administration.

However, the discussion about the recurrent property tax with connection to the
investment dwelling houses and apartments has not finished yet. As stated above,
many politicians not only in the Czech Republic believe that higher property tax on
an investment property may solve the housing crises. There are several examples
proving that such a solution does not lead to the desired result. E.g., in Vancouver,
the higher taxation of investment property has brought additional money to the local
budget but has not affected the market at all [Stukov4 2021]. Many cities worldwide
tend to have higher property taxes on empty apartments (e.g., Los Angeles, Honk
Kong [Stukové 2021]). This is not the case in the Czech Republic, as the number of
actually long-term empty apartments is extremely low. That is why it is unnecessary
to deal with any specific (higher) taxation of empty (unused) apartments or dwelling
houses.
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The property tax in the Czech Republic must be amended generally and not with
regard to the investment property only. The most important issue is extremely low
property tax revenue. A very easy step might be the amendment of the local coeffi-
cient. It is helpful that from 2021 the coefficient can be set either for all immovable
property in the territory of the entire municipality or for all immovable property in
the territory of an individual part of the municipality. However, it is still impossible
to apply the local coefficient only to individual types of land, buildings, or units or
set different local coeflicient levels for different types of land, buildings, and units. As
well from the perspectives of investment property, it would be useful if there is an op-
tion to introduce a local coeflicient for only buildings used for business activities (i.e.,
investment property, too) or for recreational buildings. Such a solution would not af-
fect local residents — local voters. Yes, property tax is a politicum.

The long-term solution for the Czech property tax is a system similar to local
charges: the tax should be much more influenced by the municipalities, but it should
be obligatory local tax. The area-based system should be retained. There should be
one maximum tax rate in the legislation for every type of property. Municipalities
should have the right to introduce their own specific tax rates below that level. As
there are more than 6,250 municipalities in the Czech Republic, and many of them
are extremely small with a very low number of inhabitants, there should be another
rate (standard rate) in the legislation for those municipalities that do not set their
own specific tax rates [Radvan, Kranecova 2021, p. 76].
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Abstract: The development of enterprises requires permanent investment and searching for sources
of effective support for business activity. Therefore, when entrepreneurs create new development
opportunities, they look for appropriate sources of support for the activities of enterprises. In the
opinion of entrepreneurs, such an attractive source of financial support is leasing. Due to the benefits
of leasing business activities, more and more business entities in Poland have decided to use this form
of obtaining capital. The aim of the study is an attempt to define the significance and role of leasing in
financing economic activity of enterprises in Poland. Firstly, based on the literature review, the essence,
types, advantages and disadvantages of leasing were presented, and an attempt was made to evaluate
the current market of leasing services in Poland and the prospects for its development. Secondly, based
on the results of a survey of a representative sample of entrepreneurs in Podlasie Province (North-west
Poland) their opinion on the importance of leasing as a form of enterprise support was presented. The
conducted research has shown that leasing is a willingly chosen source of financing business activity.
According to entrepreneurs, favorable financing conditions as well as understandable and easy
procedures turned out to be important properties, characteristic of leasing. The results of the conducted
research provide knowledge about the advantages, disadvantages, availability and profitability of leasing,
noticed by entrepreneurs in the studied region. They are of pure scientific and application significance,
making it possible to predict the nature of the leasing market in Poland in the near future.
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Introduction

The development of enterprises requires permanent investment and searching
for sources of effective support for business activity, regardless of whether the enter-
prise is just entering the market or has been operating on it for many years. There-
fore, entrepreneurs considering new development opportunities look for appropriate
sources of support for the activities of their enterprises. One of the sources of finan-
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cial support for enterprises is leasing. This service first appeared in the 1950s in the
United States. Its name comes from the English word lease, meaning rent, but unlike
them, this service is inherently related to the credit function. There are many differ-
ent definitions of this method of financing in the literature, they differ slightly, leav-
ing the main assumptions unchanged [Grzywacz 2020, pp. 14-18].

In European countries, the use of leasing developed in the 1960s, and the first
company dealing with this activity was established in 1962 in the Federal Republic
of Germany. In Poland, the first enterprises of this type began to appear only at the
beginning of the 1990s, the first was the European Leasing Fund established in 1991.
Initially, the subjects of renting these companies were mainly passenger cars, but after
a few years it became unprofitable due to the changes introduced in 1993 in tax law.
Later, leasing gained popularity mainly in construction industry. However, nowadays
more and more business entities in Poland decide to use this form of obtaining capi-
tal and it is widely used in almost all industries [Grzywacz 2020, pp. 14-18].

The aim of the study is an attempt to define the significance and role of leas-
ing in financing economic activity of enterprises in Poland. Firstly, on the basis of
the literature review, the essence, types, advantages and disadvantages of leasing were
presented, and an attempt was made to assess the current market of leasing services
in Poland and the prospects for its development. Secondly, based on the results of a
survey of a representative sample of entrepreneurs in Podlasie Province (North-west
Poland) their opinion on the importance of leasing as a form of enterprise support
was presented. The main hypothesis was formulated in the study, which presents a
presumed nature of the problem under consideration. It is as follows: Leasing is an
important source of financing for enterprises and is considered by a predominant
part of entrepreneurs as a satisfactory form of financial support for business activity.
The conducted research is theoretical and empirical in nature and aims to verify the
hypothesis. In the research the hypothetical-deductive and inductive methods were
used.

Leasing as a Source of Financing Enterprises

Presenting one typical definition of leasing is rather difficult. The reason for this
is the existence of many forms of leasing, as well as often different legal norms regard-
ing the discussed source of financing enterprises. However, leasing typically refers to
a contract concluded for a fixed period of time during which one of the entities, by
paying the required fees, can use the fixed assets that are made available to it by the
other entity. Moreover, when analyzing various definitions of leasing presented in the
literature, its main property can be noticed. It concerns the fact that there is an op-
portunity to use the leased object against payment, but there is no obligation to pur-
chase it [Cicirko, Russel 2008, pp. 13-15].

206



Role of Leasing in Financing Business Activity of Enterprises in Poland

In economic practice, there are two forms of leasing, financial and operational.
When choosing the form of leasing, companies most often take into account the du-
ration of the leasing transaction, the amount of leasing fees and the nature of the
financial burdens on the parties to the leasing contract. Financial leasing, often re-
ferred to as capital leasing, is a contract whose duration is similar to the depreciation
time of the item, i.e., time of the economic use of the item. Amortization write-offs,
as in the case of a loan, are made by the user, and the costs of obtaining income are
the interest part for him. Most often, after the expiry of the financial lease agreement,
ownership is transferred to the lease taker. This form applies to medium and long-
term contracts [Starzynski 2021, pp. 785-794].

Another form is operational leasing, also known as current or operating leasing.
It consists in putting a given transaction entity into use, usually for a period shorter
than its economic use. Thus, it may be leased multiple times, which usually means
the short-term nature of the lease agreement. This has an impact on an increase in
costs of obtaining income, which reduces the tax base by the costs of lease install-
ments paid [Panfil 2008, p. 253]. Leasing can also be classified according to the type
ofleased item. A distinction is made between the leasing of movable property, real es-
tate, unique goods and consumer goods [Panfil 2008, pp. 39, 41].

Economic practice has created an additional solution, which is leaseback. It can
apply to both operating leasing and financial leasing. Its objectives are mainly to im-
prove the company’s financial liquidity, convert the company’s assets and release the
frozen capital without losing control over the subject of the contract. Leaseback can
be used when the user is also the original owner of the subject of the contract. The
first part of this transaction consists in the fact that the user sells the item to the fi-
nancing party under a contract of sale. The next stage is the conclusion of a leasing
contract, on the basis of which the lessee (user) uses a given item [Kalinska 2018].
There is also direct and indirect leasing. In direct leasing, the producer of a given
good personally provides leasing services. In other words, the manufacturer, in addi-
tion to offering customers to buy their goods, also allows the option of leasing them.
Indirect leasing is based on the fact that the good produced by the producer is pur-
chased by the company that provides leasing services and only transferred to the les-
see by it. Interestingly, there may be three or four entities in it. When there is a fourth
entity providing funds for the purchase of the leased asset, we can talk about the so-
called leverage lease [Cicirko, Russel 2008, pp. 18-20].

Leasing, like other forms of supporting enterprises, has both advantages and
disadvantages. The most frequently indicated advantages that leasing gives the user
is the increase in the liquidity of the company’s funds, achieved thanks to the fact
that leasing investments are fully financed from the lessor’s funds, i.e., from external
funds. Therefore, part of the company’s working capital may be allocated for other
purposes. In addition, leasing also saves time for the lessee, because all the formalities
related to this contract are arranged by the lessor [Cicirko, Karmanska, Russel 2014,

207



Barbara Roszkowska-Madra, Paulina tupinska

p- 30]. Panfil [2008, p. 253] lists the advantages of leasing for entrepreneurs in con-
nection with the reduction of the tax base by the costs of paid leasing installments.
The main advantage of leasing for Biernat, Gronek [Biernat, Gronek 2018, p. 154] are
tax benefits, ease of entering into transactions and a higher probability of obtaining a
source of financing compared to a loan. The literature also indicates the benefits that
the state obtains from leasing transactions, which affects the intensity of economic
processes. They include [Snopczynski 2000, p. 25]:
— stimulating the investment boom, which in turn has a positive impact on
growth economic,
— involvement of financial institutions (e.g., banks) in economic activities gives
greater guarantees of security and control of the destination of funds spent,
— controlling the process of accelerating the recovery of companies’ property
and lifting technological level through easier access to technical novelties,
which affects the competitiveness of companies on global markets.

A leasing transaction, like any other financial operation, has disadvantages. The
negative features for the user include [Cicirko, Karmanska, Russel 2014, p. 32]:

— unstable state tax system, which makes the profitability of the leasing service
dependent on the interpretation of regulations by tax authorities and court
decisions;

— high cost of leasing, resulting from the necessity to cover all costs of the lessor
related to the given contract and ensuring a responsible profit rate;

— depriving the lessee of the ownership of a property that bears full risk, both in
terms of price and in property, and the breach of the leasing contract has seri-
ous consequences, even the lessor’s right to terminate the contract.

Development and significance of leasing in enterprise financing

Leasing in the Polish economy appeared in the early 1990s and began to de-
velop rapidly, as evidenced by the amounts of lease agreements concluded [Kowalska,
Baran, Kowalski 2014, pp. 15-20]. Several factors contributed to the rapid develop-
ment of leasing in Poland. The main ones include the clarification of the leasing con-
tract in the Civil Code in 2000, the inclusion in 2002 in the Accounting Act of the
rules for including leasing in the accounting books, as well as information on the pos-
sibility of reducing leasing fees by VAT [Grzywacz 2020, p. 148]. In the first years of
using leasing, nearly 600 leasing companies operated in Poland. Over time, this num-
ber began to decline. For example, it is estimated that in 2005 leasing services were of-
fered by 40 entities. The decrease in the number of leasing companies was due to the
growing concentration of the leasing industry. Currently, there are over 100 entities
on the Polish market offering the discussed method of financing. The main ones in-
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clude “PKO Leasing SA”, “Idea Getin Leasing Group” or “Europejski Fundusz Leasin-
gowy SA” Interestingly, in 2018 the ten largest companies providing leasing services
in Poland covered investment costs amounting to PLN 55 billion. For comparison,
amount granted to companies for loans in the same year was equal to PLN 340 billion
[Kowalska, Baran, Kowalski 2014, pp. 15-20]. When analyzing the development and
significance of leasing in Poland, one should mention the investment costs covered
by this form of financing over the years. As indicated by the data of the Polish Leasing
Association, from 2003 the leasing market in Poland clearly began to develop [www.
leasing.org.pl, access as of 15 January 2022]. This was largely due to the accession of
Poland to the European Union in 2004 and the availability of EU capital at the same
time. The results of the leasing industry visibly worsened with the onset of the global
economic crisis in 2008, which significantly slowed down the market and caused a
slowdown in investments. The years 2013-2014 [Nesterowicz, Nesterowicz 2020, p.
254] are considered to be the moment when leasing returns to the development path.
According to the data of the Polish Leasing Association, in 2015 the leasing indus-
try financed investments amounting to nearly PLN 50 billion, which indicates their
increase in relation to the previous year by PLN 7 billion. In the following years, as
illustrated in Graph 1, this tendency was maintained. In 2019, the amount of new
leasing contracts decreased compared to the previous year. The amount of financing
was PLN 77.8 billion, which was a decrease by PLN 4.8 billion, i.e., 5.8% compared
to the previous year. The reason for this situation can be found in the economic slow-
down caused by the financial crisis. In 2020, this trend continued, which should be
attributed to the emergence of the COVID-19 pandemic [www.leasing.org.pl/pl/ak-
tualnosci/2020/leasing-hamuje-odpoczatku-roku, access as of 5 December 2020].

Graph 1 The amount of investments financed by the leasing industry in Poland in 2015-2020
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Source: Own study based on data from the website: Polish Leasing Association (2020, May 10)
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It should also be added that the largest part (47.5%) of products financed by leas-
ing companies in 2020 were light vehicles. Machines and other devices were ranked
second - accounting for 29.1%. The third position was taken by heavy vehicles, ac-
counting for 17.8% of the discussed structure. The smallest share in the financed
items had other products, such as airplanes - 4.4%, and real estate — 1.2% [Polish
Leasing Association 2021, 15 February]. Based on the results of numerous stud-
ies, it can be concluded that leasing stimulates investment by making funds availa-
ble to entities that are unable to obtain them otherwise, and therefore significantly
supports the economy. According to the data of the Polish Leasing Association, in
2020 enterprises from the SME sector were the most numerous among the users of
leasing services. Their share totaled 73.5% (including 53.6% micro and 19.9% small
enterprises). The share of entities with a turnover higher than 20 million (medi-
um-sized companies, large and some small) was 26% [www.leasing.org.pl/pl/aktual-
nosci/2021/w-2021r-rynek, access as of 18 June 2021]. In the opinion of the European
Commission, leasing remains the most important source of financing for Polish com-
panies from the SME sector, this source indicates nearly 50% of Polish entrepreneurs.
Leasing is a mechanism that can be easily adapted to a given company by conclud-
ing a suitably flexible contract. Moreover, its use drives technological development,
and therefore it contributes to the creation of new jobs [www.leasing.org.pl/files/up-
loaded/ZPL%20Raport_Final.pdf, access as of 10 December 2021]. The second most
frequently indicated support instrument is the credit line, and the third - subsidies.
The most important problems that entrepreneurs are currently struggling with in ac-
cessing support include HR, regulatory and other problems - including problems
related to the effects of the COVID-19 pandemic. Currently, despite the difficult eco-
nomic situation and fewer investments, 63 percent of Polish entrepreneurs consider
leasing to be the most important source of financing and consider using it in the fu-
ture. Entrepreneurs operating in Finland (63%) and Estonia (62%) think similarly,
with a positive assessment of this instrument throughout Europe [www.leasing.org.
pl/files/uploaded/ZPL_Leasing%20najbardziej%20istotny,%20ros%CC%81nie%20
znaczenie%20dotacji, access as of 10 November 2021].

Entrepreneurs’ Opinion on Leasing

In order to obtain entrepreneurs’ opinions on the importance of leasing in finan-
cial support for economic activity, a survey was carried out on a representative research
sample of entrepreneurs from Podlasie Province (North-west Poland). The research
was conducted in May 2021. The survey questionnaire consisted of two parts. The first
concerned the general characteristics of the surveyed entities, and the second con-
tained questions related to the assessment of leasing companies’ financing. The ques-
tions included in the survey were both single and multiple choice. The selection of the
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research sample was random, the questionnaire was anonymous and sent to respond-
ents via e-mail. The research sample consisted of 50 respondents, all of them were enti-
ties managing the enterprise. The only criterion for selecting the respondents was their
origin from the Podlasie Province. Among the respondents, the largest group were peo-
ple with higher education (56% of all respondents). People with secondary (22%) and
secondary vocational education (also 22%) were slightly less frequent.

Graph 2. Structure of the surveyed enterprises in terms of education of their owners
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Source: Research results

The age of 40% of entrepreneurs participating in the survey was between 46 and
more. The respondents aged 18 to 25 accounted for 22% of the research sample. The
third place was taken by the respondents aged 36-45 and their number was 20%. The
smallest group (18% of respondents) in terms of age were people aged 26 to 35 years.

Graph 3. Structure of the surveyed enterprises in terms of age of their owners
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Most of the respondents run micro enterprises (62%). Small enterprises were
run by 30% of the respondents. The smallest group of respondents were owners of
medium-sized (6% of the respondents) and large (2% of the respondents) enterprises.

Graph 4. The structure of the surveyed enterprises in terms of their size
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Source: Research results

The largest proportion (64%) of respondents’ enterprises are located in urban ar-
eas. Enterprises located in the urban-rural area accounted for 22%, and in the rural
area — 14% of all surveyed entities. Moreover, in the structure of the surveyed enter-
prises, 54% of them operated on the market for over 10 years, and 22% of them oper-
ated on the market for less than 2 years. The smallest group of 12% were enterprises
operating on the market for 2 to 5 years.

Results

The results of the conducted research showed that the overwhelming majority of
the surveyed entrepreneurs (72%) considered them an attractive (beneficial) source
of supporting business activity. 26% of the respondents could not answer in the af-
firmative to this question, 2% of the respondents assessed this support instrument
negatively (Graph 5). Moreover, it was found that entrepreneurs with higher edu-
cation more often appreciated this source of financing than entrepreneurs with sec-
ondary or secondary vocational education. Nearly 79% of respondents with higher
education assessed leasing very positively as a source of support for their activities.
On the other hand, among the respondents with secondary or secondary vocational
education, this view was expressed by almost 64% of the surveyed entrepreneurs.
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Graph 5. Assessment of the attractiveness of leasing in the opinion of the surveyed

entrepreneurs
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Source: Research results

The conducted research has shown that leasing is very popular among the stud-
ied entrepreneurs. It was found that in the structure of the answers obtained from
the surveyed respondents, 66% of them currently use or have used leasing in the
past. Such opinions were expressed by about 75% of the entrepreneurs in various age
groups, except for the oldest entrepreneurs in the 36-45 age group. In this age group,
only 40% of the respondents gave a positive answer about the use of leasing.

Graph 6. The frequency of using leasing by the surveyed entrepreneurs
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Source: Research results

Moreover, an affirmative answer to the question whether leasing is or has been
used in a given company was most often recorded in the group of respondents whose
company has been operating on the market for 2 to 5 years (83% of the answers), as
well as in 70% of young enterprises (up to 2 years) and entering the market. The use
of leasing was indicated slightly less frequently by the surveyed entrepreneurs operat-
ing on the market for 5 to 10 years (67%) and 10 years and more (63%). The results of
the research also allow to determine the impact of the location of the enterprise (type
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of area: urban, rural, urban-rural) on the perception by entrepreneurs of the attrac-
tiveness of leasing as a source of supporting business activity. It has been shown that
leasing is more often used in enterprises located in urban areas (75% of the surveyed
entities) than in urban-rural (55%) or rural areas (43% of entities. Among the sur-
veyed respondents, 79% of those who had experience in financing a company with
leasing declared that they intend to use this source of financing also in the future. The
remaining 18% could not answer this question, while 3% of the respondents defi-
nitely replied that they did not intend to use this source of support in the future.

Two types of leasing, i.e., financial and operational ones, were used by the re-
spondents similarly often, i.e., in about 50% of the surveyed group of entrepreneurs
(Graph 7). Leaseback was used by 3% of entities, and 15.2% of respondents were una-
ble to give a specific answer to this question.

Graph 7. Frequency distribution (%) of the types of leasing selected by the surveyed

entrepreneurs
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Source: Research results

It was shown (Graph 8) that entrepreneurs who use or have used leasing indi-
cated a car as the leased product most often (90%), while only 30% of them leased
machines and devices, even less (12.1%) leased computer equipment, and only 3% of
them leased premises (3%) or agricultural tractors.

Graph 8. Frequency distribution (%) of leased products by the surveyed entrepreneurs
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The most frequently recognized reason for choosing leasing by the surveyed
entrepreneurs was the favorable financing conditions with this source of support
(Graph 9). Nearly 73% of respondents who use or have used leasing provided such
an answer. Tax benefits as the reason for choosing leasing were indicated by 48.5% of
the respondents, and the leasing prices were indicated by 18.2%. The least numerous
group (6%) were respondents for whom the reason for choosing leasing was the una-
vailability of other forms of financial support.

Graph 9. Frequency distribution (%) of the reasons for choosing leasing as a source of fi-
nancing for enterprises by the surveyed entrepreneurs
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Source: Research results

About 46% of the surveyed entrepreneurs indicated that an important facilita-
tion for them when choosing leasing as a source of business support is the low cost of
this form of support (Graph 10). Understandable and easy procedures were indicated
by 44% of the respondents. For 34% of entrepreneurs, speed and affordability in ob-
taining capital were important (both facilities were indicated by 34% of respondents).
In the answer “other”, low risk was indicated as an important feature distinguishing
leasing financing from other forms of financing with this form of support.

Graph 10. Frequencies (%) of important facilities in financing enterprises through leasing in-
dicated by the surveyed entrepreneurs
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Source: Research results
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Graph 11. The frequency (%) of reasons for not using leasing indicated by the surveyed en-
trepreneurs
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The study results showed (Graph 11) that the main reasons for the lack of in-
terest in leasing among entrepreneurs who participated in the study were the lack
of need for external financing and little knowledge about this source of support: this
answer was indicated by 55% and 36.4% of respondents, respectively. The surveyed
entrepreneurs rarely indicated the currant use of any other form of financing and
the complicated procedures related to access to this source as the reason for not us-
ing leasing (both reasons were indicated by 9.1% of the respondents). The reason for
not using leasing was too short period of running a business for only 4.5% of the sur-
veyed entrepreneurs.

Graph 12. The frequency (%) of leasing financing barriers indicated by the surveyed
entrepreneurs
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The most frequently indicated barriers in leasing financing noticed by entrepre-
neurs in Podlasie Province included: little knowledge about leasing (34% of indica-
tions), fear of difficulties with repayment (24% of indications) and the fact that leasing
does not provide the user with ownership (22%). Slightly fewer respondents indi-
cated rigid contract terms (20%), complicated procedures related to leasing (18%)
and high leasing costs (12%) as the barriers to financing with this source of support
(Graph 12). Only 2% of the respondents indicated the low profitability of leasing and
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the long period in obtaining this source of financing as the main barrier in financing
business activities by leasing. On the other hand, among the surveyed entrepreneurs,
24% did not see any barriers in financing economic activity by leasing.

Conclusion

The results of the study showed that leasing is an important source of financing
for enterprises. The frequency of using leasing is quite high, as evidenced by the re-
sults of the survey conducted among entrepreneurs in Podlasie Province. The main
reason why entrepreneurs choose this source of support are favorable financing con-
ditions. The vast majority of surveyed entrepreneurs who use or have used leasing in
the past intend to do so in the future. This indicates full acceptance of leasing by en-
trepreneurs and recognizing it as a satisfactory form of financial support for business
activity. Thus, the research hypothesis put forward in the introduction to the paper
has been positively verified.

The study also shows that the location of the enterprise influences the attractive-
ness of the perception of leasing by entrepreneurs. Entrepreneurs running a business
in urban areas saw the attractiveness of leasing more often than in rural and ur-
ban-rural areas. The reasons for this are lower access of entrepreneurs in rural areas
to information and knowledge about leasing as compared to urban areas. Important
properties characteristic of leasing turns out to be: low costs resulting from the use
of this form of financing, as well as understandable and easy procedures. An impor-
tant issue, often indicated by entrepreneurs, is their low level of knowledge about this
source of business support. This fact is a serious barrier to leasing financing. There-
fore, there is a permanent need to broaden the knowledge and raise public awareness
about the available sources of financing, as well as the possible benefits or threats of
their use in the enterprise. An attempt to broaden the awareness of available solutions
in this matter has a chance to significantly affect the development and increase in the
competitiveness of enterprises in Poland, and thus - the entire economy.

The essential problem related to the above-mentioned topics is therefore the
permanent need to deepen the knowledge of traditional and alternative financing
options. An attempt to broaden the awareness of entrepreneurs about the available
solutions in this sphere of the economy has a chance to significantly affect the activity
of the SME sector, and thus - the entire economy.
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Subjects of Analysis and Users of Information on the
Environmental Sustainability of the Corporation

Abstract: The issues of developing an organizational mechanism for analyzing the environmental
sustainability of a corporation have not been given due attention so far. A logically complete, systematic
approach to understanding the essence and content of environmental sustainability analysis as an
independent block analysis, based on private and generalizing indicators within the framework of a
comprehensive economic analysis, was not formulated. To a greater extent the authors described certain
organizational and methodological issues of analyzing the environmental sustainability of a corporation
as part of the analysis of the financial state of organizations, technical and economic analysis. We have
undertaken an attempt to fill the existing gap in this block of economic analysis, to identify the subjects
and users of the results of the analysis of the environmental sustainability of the corporation. Interested
users of information on environmental sustainability analysis study environmental strategy and policy
in the field of environmental protection, environmental management and ensuring environmental
safety, evaluate the effectiveness of environmental decisions on the introduction of the best available
and environmentally friendly technologies, evaluate investments in environmental protection measures.
Keywords: environmental sustainability, analysis, subjects of analysis

Introduction

The aim of the study is to develop theoretical, organizational and methodolog-
ical representatives of the economic analysis of the environmental sustainability of
corporations, aimed at substantiating solutions to applied problems in the field of en-
vironmental safety management of corporations, the broadest development of corpo-
rations and sustainable states in the field of environmental protection.

The solution of the tasks set in the work was carried out on the basis of the appli-
cation of general scientific research methods within the framework of comparative,
logical and statistical analysis, as well as through the analysis of structure and dynam-
ics, graphical interpretation of information, methods of investment analysis.
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Information on the Environmental Sustainability of the Corporation

A special place among the factors of environmental sustainability is occupied by
the presence of an environmental service and the relationship with other divisions of
the corporation. According to the Federal Law “On Environmental Protection’, any
planned and implemented economic and other activity carries a potential environ-
mental hazard, in this regard, the organization should create a department or service
responsible for environmental safety. Each industrial enterprise has established an
environmental service with the following powers [Fedoseev 1978, pp. 23-26, 163]:

— implementation of industrial environmental control;

— Carrying out measures for the protection and improvement of the environ-

ment, rational use of natural resources;

— Ensuring compliance with environmental quality standards and compliance

with the requirements of legislation in the field of environmental protection
[Tomakova 2016, pp. 69-78].

The existing trends persist in the economic activity of the Voronezh region, as
well as in the country as a whole. We analyzed the influence of factors in the Central
Black Earth region, within which our research objects operate.

On the territory of the Voronezh region in 2017, 1,079 types of waste of I-V
hazard classes were formed with a total volume of 8105.034 thousand tons, which is
1413.236 thousand tons or 17.4% more than in 2016. 94.4% of the generated waste is
practically non-hazardous and low-waste waste - 7653379.527 tons [Strakhova 2012,
pp. 113-118].

The problem of analyzing environmental sustainability in the field of waste man-
agement can unite the efforts of scientists and specialists in various fields for many
years, since a serious situation has developed in Russia both in various areas of in-
dustry and in everyday life. Currently, there are no necessary capacities, technologies,
financial resources, legal support for the mechanism for ensuring environmental
safety, as well as a mechanism for state regulation. As a result, there are significant
costs in environmental protection activities, deterioration of the environmental sit-
uation.

Since in terms of the structure of economic activity the Voronezh Region is an
industrial-agrarian one, the main supplier of industrial waste in the Voronezh Region
is the enterprises of mechanical engineering, power engineering, the chemical indus-
try, animal husbandry and the processing of agricultural raw materials. They account
for 4/5 of the total industrial output.

The obligation for corporations to introduce low-waste technologies based on
the use of the latest scientific and technological advances is limited by the declarative
provisions of the legislation.
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In the Voronezh Region, the State Program of the Voronezh Region “Environ-
mental Protection” has been approved (Resolution of the Government of the Voro-
nezh Region No. 1182 dated December 30, 2013). By order of the Department of
Natural Resources and Ecology of the Voronezh Region dated April 20, 2014 No. 49,
a comprehensive waste management scheme was approved on the territory of the Vo-
ronezh Region for the period until December 31, 2020.

The implementation of a comprehensive scheme will allow, within 8 years, to
ensure 100% coverage of the population with a planned-regular system for collect-
ing solid household waste, the gradual elimination of landfills, land reclamation, the
involvement of waste into economic circulation as secondary material resources, the
disposal of hazardous waste, as well as the preservation of favorable the environment
to meet the needs of the population of the Voronezh region and ensure the environ-
mental sustainability of corporations.

The approval by Order of the Government of the Russian Federation of Septem-
ber 24, 2015 No. 1886-r of the list of finished goods, including packaging, to be dis-
posed of after they lose consumer and other regulatory legal acts governing waste
management from the use of finished goods, as well as the adoption of the procedure
for collecting environmental fees will allow In the near future, to solve the problem
of a low percentage of waste recycling in the region by targeted spending of funds
received by the budget as a result of the payment of environmental fees by corpora-
tions, on the creation of specialized entities in the region for the disposal of goods
and packaging that are not utilized by manufacturers and their financing. This meas-
ure will reduce the fines and penalties charged by business entities for waste manage-
ment, which will allow corporations to save money.

In 2020, the Office of the Federal Service for Supervision of Natural Resource
Use (Rosprirodnadzor) in the Voronezh Region conducted 23 planned, 25 compre-
hensive and 72 unscheduled inspections, 96 raids.
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Table 1. The Number of Checks and the Amount of Fines Collected
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As a result of verification measures, 204 violations of environmental legislation
were revealed, of which 139 were eliminated, 61 orders were issued on their imple-
mentation. To administrative responsibility in the form of fines in the total amount
of 3392.1 thousand rubles. involved 43 legal entities, 104 officials, 49 individuals, 153
fines were collected in the amount of 3740.7 thousand rubles [Tomakova 2016, pp.
69-78].

Analyzing the data in the table. 1, we can say that the number, and, accordingly,
the amount of fines is decreasing, nature users are becoming more conscious every
year.

The priority area of the Office in 2020 is the prevention of administrative of-
fenses. For 2020, the Department plans to conduct large seminars with nature users,
lectures for students and senior schoolchildren to form a worldview and understand-
ing of the principles of environmental protection.

Economic regulation in the field of environmental protection is carried out with
the aim of creating an interest among corporations in compliance with environmen-
tal requirements established by law. Over the past 5 years, payments for negative
impact on the environment have been received in the amount of more than 802.5
million rubles. So, in 2016-141.2 million rubles were received, in 2017-153.6 mil-
lion rubles, in 2018-178.6 million rubles, in 2019-172.4 million rubles, and in 2020-
156.7 million rubles. The decrease in the received payment for the negative impact on
the environment in 2017 compared to previous years is due to the fact that small and
medium-sized businesses will pay for the negative impact on the environment at the
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end of the year in 2020. The register of payers of payments for negative impact on the
environment is constantly expanding. As of 01.01.2021, 7908 economic entities are
registered with the Department.

Since 2016, manufacturers and importers of certain types of goods and packag-
ing are obliged to pay an environmental fee, which was introduced as a new non-tax
payment by the Federal Law of December 29, 2014 No. 458-FZ “On Amendments to
the Federal Law On Production and Consumption Waste”. This measure gives posi-
tive results, as a result of its adoption, the development of facilities for the disposal
and disposal of waste, the creation of facilities for the processing of goods and pack-
aging, the development of the market for secondary raw materials, as well as the sav-
ing of land and resources will take place.

Currently, there is a need for a comprehensive methodology for analyzing the
results of economic activities of corporations, understood not only from the side of
obtaining a certain amount of profit, but also increasing the environmental sustain-
ability of an economic entity, including taking into account the influence of environ-
mental-oriented factors. The peculiarity and difficulty of assessing the environmental
sustainability of corporations is that it is multifaceted. Consequently, the complexity
of the analysis will be determined by studying it as a complex category that combines
economic, environmental, technical and social aspects. Factors that have a signifi-
cant impact on the impact of the corporation on the environment, set the level of
environmental sustainability of the economic entity and serve as sources of reserves
to reduce the cost, and as a result, improve the financial results of the economic en-
tity. Since environmental sustainability is not an independent component, but refers
to the sustainability of a corporation, the analysis of environmental sustainability is
based on the main indicators of economic analysis, but taking into account the envi-
ronmental factor.

The subjects of the analysis of the environmental sustainability of the corpora-
tion are the environmental, economic and social services of the organization, as well
as the supervising, judicial, environmental and controlling federal bodies and bodies
of the subjects of the Federation in accordance with the current legislation of the Rus-
sian Federation. As part of optimizing the activities of structural divisions in order to
manage the environmental sustainability of the corporation, we propose the follow-
ing structure for building document flow between divisions.

As a result of the study of the relationship between the elements of the work-
flow of the environmental protection department with other divisions, it is possible
to present a scheme of interaction between the structural divisions of the corpora-
tion in order to ensure environmental sustainability. The successful implementation
of the corporation’s activities in the field of environmental sustainability is impossible
without the formation of a scheme for the interaction of structural divisions of the
organization, since it allows you to build hierarchical subordination and determine
the relationship between its employees. The principle of constructing this scheme of
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interaction is based on assigning responsibility for the implementation of activities in
the field of environmental protection to an official - deputy director - chief engineer,
which will ensure the effective combination of achieving production and environ-
mental goals of the corporation, while simultaneously implementing cost-effective
environmental protection activities.
The main goals and objectives to be achieved by these structural units are:
— development and implementation of environmental policy, determination of
priority environmental aspects of activities;
— implementation of the planned environmental protection measures;
— development and maintenance of internal reporting in the field of environ-
mental protection;
— development of incentives for personnel in order to involve them in the im-
plementation of environmental activities;
— implementation of industrial environmental control in the corporation.

Table 2. Interrelation of Document Flow Elements of the Environmental Protectio Department
(OOOP) with Other Divisions of the Corporation

Subdivision Receives from the given Transfers to the given
Corporations subdivisions subdivision

1 2 3

Financial depart- | Copies of documents on payments made for Monthly payment plans for contract

allowances and surcharges;

certificates, clarifications on labor and wages;
control copies of the regulations on the depart-
ment, job descriptions

ment the services of third-party organizations under | works
contracts concluded by the environmental pro-
tection department
Department of La- | Approved staffing table and changes to it; — Time sheet;
bor Organization | regulations and other documents on bonuses, — proposals for the regulation and other
and Wages payment of remuneration, the establishment of | documents on bonuses, payment of remu-

neration, the establishment of allowances
and surcharges;

— proposals for changing the number of
staff and the structure of the department;
—report on the performance of bonus
indicators

Planning and Eco-
nomic Department

Limits for materials, travel expenses, etc.

Payment plan for contractual works
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Management Sys-
tem Department

Updated external regulatory documents (GOST,
OST, TU);

program for conducting internal audits;

plans for conducting internal audits;

acts based on the results of internal and external
audits;

plan for the development and revision of the
documents of the integrated management sys-
tem;

organization standards, instructions, methods
and other documents of the integrated manage-
ment system;

minutes of the meeting of the commission for
the analysis of the integrated management sys-
tem;

minutes of the meeting of the commission for
the analysis of the integrated management sys-
tem

— Applications for the purchase of regula-
tory documents;

—reports on the implementation of cor-
rective actions to acts of internal and
external audits;

— draft standards, instructions, methods
of the integrated management system and
changes to them (for departments);

— objectives in the field of quality and
ecology and a report on their achieve-
ment;

— data for assessing the effectiveness of
the functioning of the integrated manage-
ment system

Department of in-
dustrial safety and
labor protection

Internal regulations governing the procedure for
work in the field of industrial safety and labor
protection;

prescriptions;

lists for medical examination;

- minutes of meetings on industrial safety

— Information on the results of sanitary
and hygienic control of work places of
departments;

—areport (up to the 5th day of the month)
on the ongoing preventive

—work to ensure compliance with the
rules of industrial safety and labor pro-
tection;

— notifications about the fulfillment of
prescriptions

Personnel training

Plans, technical training and professional devel-

Applications for the organization of a

department opment programs professional
cadres training of workers, advanced training of
managers, specialists of the department
Accounting depart- | Information about the consumption of raw mate- | — Calculation of payments for environ-
ment rials, materials and production; mental pollution;

material reports;
personal accounts for wages

— documents on the work performed
under the contracts concluded by the de-
partment;

— Documents for accounting for the re-
ceipt and consumption of inventory items

Legal service

Conclusions, written and oral information on
practical activities

— Draft orders, instructions, regulations,
contracts and other documents to verify
their compliance with the laws of the
Russian Federation;

— originals of contracts concluded by the
department

Logistics Depart-
ment

Copies of primary reporting documents confirm-
ing waste disposal activities

— Approved applications for the purchase
of inventory items;

— general information about waste in-
tended for transfer for use or disposal to
third parties
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Transport Bureau

Copies of primary reporting documents confirm-
ing waste disposal activities

— General information about waste in-
tended for transfer for use or disposal by
third-party organizations;

— applications for the provision of trans-
port

Production and
technical depart-
ment

Proposals (plans) to reduce the harmful effects
of production on the environment;

rates of consumption of raw materials, materials,
waste generation;

drafts of technological regulations, instructions
and other normative and technical documenta-
tion for approval;

information on the operating time of sources of
atmospheric pollution, production output, con-
sumption of raw materials and materials, gener-
ation and disposal of waste;

— Information on violations of environ-
mental management norms (in technolog-
ical units);

—approved plans for environmental pro-
tection measures;

— conclusions (reviews) on drafts of tech-
nological regulations and other materials;
—applications for the purchase of external
regulatory documents (JV, SanPiN, etc.)
used in the implementation of activities in
the field of environmental protection

other information within the competence of the
department, necessary to perform the tasks and
functions assigned to the department of nature
protection

Wednesday

Center for techni-
cal development

Pre-design and design materials for the devel-
opment, reconstruction, technical re-equipment
of production (including those carried out by the
corporation);

plans for technical re-equipment, other plans for
organizational and technical measures;

other information within the competence of the
department, necessary to perform the tasks and
functions assigned to the PLO

— Proposals for inclusion in the organiza-
tion’s technical development plans;

— conclusions (reviews) on pre-design
and design materials;

— initial data for design within their com-
petence

Chief Power Engi-
neer Department

Proposals (plans) to reduce the harmful effects
on the environment;

drafts of technological regulations, instructions
and other normative and technical documenta-
tion for approval;

water use limits and information on water con-
sumption, waste treatment;

a list of control wells for industrial storm and
industrial sewage systems;

other information within the competence of the
department, necessary to perform the tasks and
functions assigned to the department of nature
protection

—Reports on the results of laboratory
control of wastewater from hydraulic
structures, river and artesian water from
the water intake facilities of the enter-
prise, the quality of groundwater in the
zone of influence of hydraulic structures;
— conclusion of technological regulations
and other materials
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Production divi-
sions of the corpo-
ration

Proposals (plans) to reduce the harmful effects
of production on the environment;

reports on the elimination of violations of en-
vironmental norms and rules, on the imple-
mentation of environmental measures, on the
operation of dust and gas cleaning equipment,
on the generation and disposal of waste, on the
costs of environmental protection, information
provided by the corporation’s standards;

a list of work areas and hazardous

substances that can be released into the air of the
working area;

a list of environmental aspects by division and a
card of their assessment;

— Prescriptions on violations of environ-
mental norms and rules;

—standards for maximum permissible
—emissions (WAS), VAT (WSS);

— general information about the waste
generated in the unit. The results of mon-
itoring the standards for maximum per-
missible emissions (WAS), VAT (WSS),
the efficiency of combined cycle plants;
— control results

—sanitary and hygienic indicators at
workplaces;

—register of significant environmental as-
pects and measures to reduce them

other information within the competence of the
department, necessary to perform the tasks and
functions assigned to the department of nature
protection

The main goals and objectives to be achieved by these structural units are:

— development and implementation of environmental policy, determination of

priority environmental aspects of activities;

— implementation of the planned environmental protection measures;

— development and maintenance of internal reporting in the field of environ-

mental protection;

— development of incentives for personnel in order to involve them in the im-

plementation of environmental activities;

— implementation of industrial environmental control in the corporation.

In order to ensure the developed workflow and the scheme of interaction of
structural units, each department is assigned a measure of responsibility for fulfilling
its functions in their regulations and job descriptions, which will allow achieving an
effective result from environmental activities.

To increase the interest of the corporation’s employees in ensuring environmen-
tal sustainability, it is necessary to introduce additional payments for the development
of proposals as part of the implementation of environmental activities. Identification
of these proposals is possible in the process of conducting internal industrial envi-
ronmental control when drawing up reports for each structural unit.

As a result of the considered interaction of structural units in forecasting and
drawing up an action plan within the framework of industrial environmental control
in order to ensure the environmental sustainability of the corporation, it is possible to
determine the degree of responsibility of each department and its employees, which
will allow to ensure full control over their activities in the field of environmental pro-
tection.
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Figure 1. Scheme of Interaction of Structural Divisions of Management the Production and
Environment of the Organization in the Process of Ensuring the Environmental Sustainability
of the Corporation

1. First Deputy Director - Chief Engineer

1.Management of industrial 2. Environmental management
safety and labor rotection <=

Department of nature protection, structural
Head of the Department of Industrial Safety divisions
and Labor Protection, structural divisions

2.1. Environmental impact regulation

1.1. Organization of gas hazardous, fire

hazardous works, works on civil defense and structural units

prevention and elimination of emergency
situations

2.2. Environmental planning

MDG, RCC, PO, OGE, OGM, OGMetr

VGSO, Civil Defense and Emergencies,
structural divisions

2.3. Industrial ]
environmental control

1.2. Organization of technical supervision and

examination of buildings, structures and PO, OGE, OGM, OGMetr, structural divisions
technological equipment

2.4. Analysis of environmental activities, reporting,
OTN, OTNLZiS, production units payments for negative impact

1.3 Compliance Management

o lanning department, OGE, accounting, structural
workplaces and territories p e dep €

divisions

AXO, TsKhD, production units

Conclusion

Interested users of information on the analysis of environmental sustainability
study environmental strategies and policies in the field of environmental protection,
rational use of natural resources and ensuring environmental safety, assess the effec-
tiveness of environmental decisions on the implementation of the best available and
environmentally friendly technologies, evaluate investments in environmental pro-
tection measures.

The work defines the circle of interested users of the results of the analysis of en-
vironmental sustainability and reflects the area of their economic interests. As part
of the dissertation research, the interrelation of the elements of the workflow of the
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environmental protection department within the corporation is shown, as well as the
scheme of interaction between the structural divisions of the industrial and environ-
mental management of the organization in the process of ensuring the environmen-
tal sustainability of the corporation.
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Abstract: Economic policy of the European Union demonstrates significant specificity in relation to the
classic understanding of economic policy implemented by a state. It results from the fact that in the EU
economic policy participate states which at the same time retained competences to implement their own
policies, however in specific areas these competences are limited, sometimes significantly. This complex
structure means that the EU policy requires coordination.

EU economic policy coordination was significant during the fight against COVID-19 pandemic and
mitigating its effects. In this scope, the European Commission suggested several solutions (financial
instruments).

The subject of this paper is, on the one hand, the analysis of a theoretical model of the EU economic
policy coordination resulting from the Treaty provisions, and on the other hand, legal evaluation of
financial actions proposed by the EU and aimed at combating the effects of COVID-19 pandemic.
This assessment is not unequivocally positive, because the Author has made a thesis that a part of the
initiatives raises doubt regarding their compliance with the provisions of the Treaties.

Keywords: EU budget, economic policy, public debt, European Union Recovery Instrument

Introduction

When analysing the substance and the content of the EU economic policy it
needs to be stated that it shows significant specificity in relation to the classic under-
standing of economic policy implemented by a state. This specificity is mainly deter-
mined by two elements. Firstly, the EU as an autonomous international organisation,
having a legal personality and its own institutions, accumulating financial resources,
among others, in its general budget, makes specific financial actions (decisions). This
also proves its financial autonomy, despite the fact that it is the Member States who
transfer to the EU budget the major part of the means accumulated in it. Secondly,
the Member States still implement their own economic policies, however, in particu-
lar fields their competences have been limited, sometimes significantly, e.g. in the
scope of monetary or customs policies.
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This complex structure means that the economic policy requires coordination,
i.e. proper management with the participation of the Member States. It will allow
achieving assumed objectives, and the lack of such coordination will make the EU
economic policy ineffective and taking a colliding course with the Member States’
policies. Coordination actions should stay adequate to the defined economic objec-
tives and should include the division of competences in the implementation jointly
with the Member States, and this, in turn, requires selecting proper financial instru-
ments.

COVID-19 pandemic has negatively impacted the economic situation of the
Member States (and not only their situation). The need to dedicate significant public
means within the aid effort, in particular to public health or by allocating the public
support to entrepreneurs affected by lock-down, also strained public finance of these
states, what has also impacted the whole Union economy. At the same time, severe
effects of the pandemic have forced the EU to make particular actions aimed at en-
hancing their public finance or at introducing investment programmes (instruments)
in particular fields of life, which may, on the one hand, encourage socio-economic
development, and on the other hand, strengthen against the effects of possible future
pandemics.

In this context, the aim of this paper is to determine what is the specificity of the
EU economic policy coordination, and on the other hand, to make a legal assessment
of the financial solutions suggested by the EU and aimed at combating the effects of
COVID-19 pandemic. Despite important actions of the EU in this scope, the evalu-
ation is not unambiguously positive. A thesis needs to be made that a part of these
actions raises doubts regarding their compliance with the provisions of the Treaties.

This paper uses the so-called nonreactive research based on the analysis of pub-
lications and legal regulations key from the perspective of the problem and the objec-
tives of the article.

Economic aims of the EU and the division of the competences in their
implementation between the EU and the Member States

When addressing the problem of the EU economic policy coordination, firstly
general EU aims in this sphere should be discussed. In the light of the whole Art. 3
of the Treaty on European Union (TEU) they include in particular: 1) establishing
an internal market implemented by the free movement of goods, persons and capi-
tal; 2) obtaining permanent development of Europe based on sustainable economic
growth, price stability, a highly competitive social market economy, aiming at full
employment and social progress, and a high level of protection and improvement
of the quality of the environment; 3) monetary integration within the economic and
monetary union. However, it does not mean that these aims are only assigned to the
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Union itself as a separate organisation but their implementation is also conducted by
the Member States. Thereby, they are also actors of the economic policy of the whole
EU, what thus requires applying coordination mechanisms.

Such communitarisation of aims determines the need to set certain rules for the
allocation of competences, which have been determined in the Treaties. In this scope,
there is a competence dichotomy, according to with there are conferred and not con-
ferred competences. The former indicate the fields and scope in which the EU has the
right to act, what is specified in the principle of conferral of powers arising from Art.
5 of TEU. On its basis, the Union has the right to act only within the limits of com-
petences conferred upon it by the Member States in the Treaties and necessary to
achieve objectives defined in these Treaties, in particular in the aforementioned Art.
3 of TEU. However, powers not conferred remain with the Member States pursuant
to art. 4(1) and Art. 5(2) of the Treaty. Such duality of competence is described as a
vertical division of competence between the Union and the Member States' [Barcz,
Gorka, Wyrozumska 2012, p. 81].

Even within the conferred powers, the Union does not have full freedom in
taking initiatives excluding Member States, for two reasons. Firstly, from the Trea-
ties, and directly from Art. 2 of the Treaty on the Functioning of the European Un-
ion (TFEU) arises the division of competences granted to the Union, which is made
differently in the literature and what will be discussed below. However, it may be
assumed for certain generalisation that there are exclusive and non-exclusive compe-
tences [Mik 2000, p. 280; Schutze 2012, pp. 162-163]>. The latter are exercised jointly
with the Member States or with their participation. Also in the case of exclusive com-
petences the Member States may show initiative - on the one hand, by issuing binding
acts, if the EU authorises them to do so, and on the other hand, they may adopt legal
acts to execute acts established by the Union.

Secondly, freedom in implementing the EU actions based on the principle of
conferral of powers has been limited by the principle of proportionality and the prin-
ciple of subsidiarity which result from the principle of conferral. The first one, set
forth in Art. 5(4) of TEU, is applied to all competences conferred to the Union (ex-
clusive and non-exclusive) [Barcz, Gérka, Wyrozumska 2012, p. 95]. It states that the
scope and form of the EU action do not exceed what is necessary to attain the objec-
tives under the Treaties.

1 However, horizontal division of competences defines the way in which the Union is to use its
competences, i.e. through which institution, instrument, procedure.
2 Such division was in the doctrine and was formulated in the context of historical development of

the Union and on the basis of the content of the Treaties in the versions before changes made by
the Lisbon Treaty. However, the duality of competences was not stated there expressis verbis but,
what is more important, appeared in judicial rulings.
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The second principle - the principle of subsidiarity, whose legal basis is Art. 5(3)
of TEU, is applied in the fields in which the Union has non-exclusive competences
jointly with the Member States [Barcz, Gérka, Wyrozumska 2012, p. 91]. Pursuant to
this rule, the Union can act only if and in so far as the objectives of the proposed ac-
tion cannot be sufficiently achieved by the Member States, but can rather, due to the
scale or effects of the proposed action, be better achieved by the Union level.

Overall, according to the principle of conferral of competences, there are com-
petences conferred to the Union, and other competences are not conferred compe-
tences and remain with the Member States. Within the conferred competences, the
provisions of the Treaties specify which fields of action (also economic) are imple-
mented by the EU alone (exclusive competences — Art. 2(1) and Art. 3 of TFEU) and
which jointly with the Member States (non-exclusive competences).

Non-exclusive competences are differently classified, depending on the views of
the doctrine and on the basis of the indicated regulations of the Treaties. For exam-
ple, within this category are distinguished: shared competence (Art. 2(2) and Art.
4 of TFEU), coordination competences in relation to economy and employment
(Art. 2(3) and Art. 5 of TFEU), complementary competences (Art. 2(5) and Art. 6
of TFEU) and additionally a separate type of competence in the scope of common
foreign policy and security (Art. 2(4) of the TFEU) [Schutze 2012, pp. 162-168]. Ac-
cording to a different view, there are two types of competences — shared and com-
plementary. In this case, the group of shared competences covers the indicated fields
of coordination as well as common foreign policy and security, because they are not
included in the regulation of Art. 3 and Art. 6 of TFEU [Lenaerts, Van Nuffel, 2011,
p- 128].

Moreover, the need to coordinate economic and employment policies may be in-
terpreted from the Art. 4 of TFEU, which determines the fields in which shared com-
petences appear. A part of these fields concerns economic and employment policies
and the fact of the division of competences needs coordination.

Besides the abovementioned generic groups of competences, the TFEU speci-
fies fields that one of these groups covers. Pursuant to Art. 3, the Union has exclusive
competence in such fields as e.g., customs union, competition on the internal market,
monetary policy, common commercial policy. Next, in the light of Art.4, shared com-
petences are in the fields such as: internal market, social policy (but only in relation
to the aspects included in the Treaty), economic, social and territorial cohesion, envi-
ronment, consumer protection, and transportation. According to Art. 6 complemen-
tary competence in particular refers to: protection and improvement of life, industry,
culture, tourism, education and vocational training.
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Forms and nature of the EU economic policy coordination

The fact of categorisation of competence, and in particular specifying the com-
petences shared between the Union and the Member States to achieve the objectives
under the Treaties, enforces taking coordination actions so that the implemented
economic policy (and within it -financial policy) of the Union as an organisation of
27 members could be characterised by coherence. Moreover, decision-making cen-
tres should be designated and they will be responsible for conducting such coordina-
tion.

It should be noted that two notions need to be made distinct, and they will ap-
pear further in this paper, i.e. economic policy and financial policy, which are con-
nected with each other but cannot be equated. The former is defined as deliberate
impact of state authorities as well as institutions and international organisations on
the economy - its dynamics, structure, functioning and economic relations [Win-
iarski, Polityka gospodarcza 2006, p. 19]. On the other hand, financial policy means
deliberate actions of people and institutions consisting in setting objectives and fi-
nancial means of their implementation [Ruskowski 2018, p. 41], in which case, if the
actors of this policy are public authorities then a more precise term should be public
financial policy.

On the basis of the abovementioned definitions, it seems clear that as far as the
economic policy focuses on all actions regarding the economic sphere, financial pol-
icy emphasises more financial character of the used instruments. However, economic
policy cannot be implemented without financial instruments (moves) and even in
this scope, there is a connection between these policies.

Returning to the EU economic policy coordination, its character and forms
mainly arise from the Treaties. Not without significance is the historical context of
economic integration, also monetary, taking place within European Economic Com-
munity and then European Community and the Union itself [Lenaerts, Van Nuffel
2011, pp. 379-381]. In fact, historical processes have determined the currently bind-
ing legal solutions, not only of a Treaty nature.

The forms of the EU economic policy coordination are indirectly determined
by the mentioned principle of conferral of powers and separation of exclusive and
shared competences in particular fields. The consequences of such division are the
Treaty regulations which directly indicate the obligation to coordinate the EU eco-
nomic policy.

Firstly, attention should be given to Art. 5, Art. 120-121 and Art. 175 of TFEU
which determine general frameworks of the economic policy coordination of the
Member States within the Council, having regard to the objectives stated in Art. 3 of
the Treaty.

In turn, Art. 119 of TFEU refers to specific forms of coordination, in particular:
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— Art. 119(1) provides close coordination of the Member States’ economic poli-
cies having regard to the objectives set out in Art. 3 of the Treaty,

— Art. 119(2) introduces the obligation of coordination in relation to monetary
policy and exchange-rate policy, which are to be implemented in a unified
manner, i.e. as a single monetary policy and a single exchange-rate policy.

The mentioned provisions indicate the fields of the EU and the Member States’
coordination actions. However, on the basis of the general obligation to coordinate
economic policies, a special focus is on monetary integration within one currency
— the Euro. Coordination actions in this field are more intensive than in other fields,
as a result of which monetary policy and exchange-rate policy are unified for all
Member States’®, and their main aim is to sustain the stability of prices. An additional
objective of these policies is to support overall economic policies in the Union but
without prejudice to the stability of prices, which is the priority. Such wording of Art.
119(2) of TFEU corresponds to Art. 127(1) determining the overriding objective of
the European System of Central Banks which is to maintain the stability of prices, as
well as the complementary objective — supporting economic policies in the EU but
without the prejudice to the overriding objective.

Regardless of the separation of the monetary policy and exchange-rate policy
subjected to tougher coordination from the overall EU economic policies, all policies
should be implemented with the application of the following rules: open economic
policy with free competition, stability of prices, sound public finance and monetary
condition as well as sustainable balance of payments.

Having regard to the abovementioned regulations of the Treaties, economic
policy coordination in the EU takes place in three forms: single policy, close co-
ordination and weak coordination [European Commission 2002, p.4; Szelag 2003,
pp- 16-18]*

Within a single policy, the Union has exclusive competences, which means that
it acts autonomously and independently. The decision-making centre of the policy
implemented in this form has been placed on the supranational level. A specially des-
ignated EU body (institution) is responsible for the directions of this policy and the
manner of their execution. The role of the Member States is mainly to adopt the di-
rections and participate in the implementation of the policy on the established rules.
As a single policy are also implemented other policies, namely: monetary, currency;,
customs, competition and budgetary, whose main instrument is the general budget

3 The Member States with derogation, i.e. which are in the second stage of the economic and mon-
etary union, are not subject to a single monetary and exchange-rate policy (See Art. 139-144 of
TFEU).

4 The presented division includes fields which involve pubic finance and regulations which are clas-

sified as financial law (the law of public finance). In the quoted literature also other fields are indi-
cated, e.g. labour market, commodity market, capital market.
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of the EU. The provisions of the Treaty directly indicate that this form is proper for
monetary and currency policies but on the basis of other provisions of the Treaties
and secondary legislation it may be considered that also other policies are coordi-
nated as single policies.

Close coordination is based on the division of competences between the Union
and the Member States. The basic objectives which are to be achieved are determined
by the Union, and the Member States are free to select instruments used to achieve
these aims. Examples of policies coordinated in this form are: tax policy (by tax har-
monisation), structural policy connected with the functioning of internal market,
policy in the scope of a single financial market, budgetary policy regarding budget
balance and public debt of the Member States as well as in the scope of exercising
budget supervision in relation to them.

Weak coordination has a very general and broad nature, however, it is non-le-
gally binding. Therefore, it is implemented by soft instruments such as guidelines,
opinions or recommendations, and the Member States exercise them on a voluntary
basis, e.g. budgetary policy with respect to the quality of public finance.

Selected instruments of the EU financial policy helping mitigate the
effects of COVID-19 pandemic

Due to the negative effects of the pandemic in the form of increased public ex-
penditure from the budgets of the Member States dedicated to public healthcare as
well as the decrease in revenues caused by lockdown, the EU has decided to apply
a general escape clause within the excessive deficit procedure. Generally, this pro-
cedure is initiated towards a Member State which exceeds referential values of the
deficit and the debt of the general government sector in relation to GDP, amounting
to 3% and 60%, respectively, as was determined in Art. 126(1) and the Protocol 12 of
TFEU. Pursuant to Art. 126(1)(a) of the Treaty, in the situation of exceeding the ref-
erence value of the deficit of the general government sector, European Commission
and the EU Council examine whether the excess is only exceptional and temporary
and whether it remains close to the reference value. Additionally, in the Stability and
Growth Pact, which develops excessive debt procedure, the general escape clause,
mentioned above, is included and is precisely regulated by Art. 5(1), Art. 6(3), Art.
9(1) and Art. 10(3) of the Council Regulation (EC) No. 1466/97 (the so-called pre-
ventive part of the Pact) and Art. 3(5) and Art. 5(2) of the Council Regulation (EC)
No. 1467/97 (the co-called preventive part of the Pact).

The indicated Treaty provisions regarding the reference values and excessive
debt procedure as well as provisions regulating the Stability and Growth Pact are
only aimed at the Member States. Therefore, there is close coordination of budgetary
policy.
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First of all, this clause allows a temporary derogation of a Member State from the
adjustment path leading to the medium-term budgetary objective in case of an event
which is extraordinary and independent from the state and which has a significant
impact on the balance of government and local government institutions or in the pe-
riods of significant deterioration of the economic situation. Secondly, in the times of
significant deterioration of the economic situation in the Eurozone or in the whole
EU, the Council on the basis of the Commission’s recommendation may decide to
change the direction of fiscal policy. Generally, it is about mitigating restrictions aris-
ing from keeping a proper level of public expenditure which conditions maintaining
deficit within the reference value.

General escape clause was applied on a motion of the European Commission
(EC) as a result of the worsening of the economic situation which follows COVID-19
pandemic. It is important that it does not suspend the excessive debt procedure but
it will allow making a coordinated budgetary policy within the Stability and Growth
Pact and will allow omitting budget commitments which would be applied to a Mem-
ber State in a normal situation’. With this regard, the application of the escape clause
should be assessed positively. Although it decreases budget discipline of the Member
States in the scope of deficit and debt but due to the negative effects of the pandemic
on public finance in the form of increased budget expenditure, which could not have
been avoided, strict application of the excessive debt procedure would be pointless
and would further burden the finance of the Member States.

Having regard to the fact of mitigating the effects of COVID-19 pandemic, two
key programmes need to be indicated, namely Multiannual Financial Frameworks
(MFFs) and European Union Recovery Instrument (EURI). Both are instruments of
a single budgetary policy, what means that the funds are obtained by European insti-
tutions, in this case by the EC, and are allocated by them to particular fields of the EU
activity. Basically, it may be stated that these funds have budgetary nature but in the
case of the second instrument it is not quite correct, what will be discussed later in
this paper.

When describing in detail the first instrument, it is worth noticing that MFFs in
its substance are not sensu stricto targeted at combating the effects of COVID-19 pan-
demic but in the case of the framework for 2021-2027 they will serve this purpose
due to the extraordinary post-pandemic economic situation.

In the current legal and factual state, MFFs are a medium-term financial plan-
ning instrument. They are also a medium-term - seven-year financial plan of the EU,
which is to ensure making the EU expenditure in an organised manner and within
the limits of its resources pursuant to Art. 312(1) of TFEU [Tyniewicki 2014, p. 35].
This plan includes essential and key objectives (tasks) which will be financed in the

5 See more: Communication from the Commission to the Council on the activation of the general
escape clause of the Stability and Growth Pact (COM/2020/123 final of 20.03.2020).
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projection period. It is presented in the form of a table which is divided into seven
subsequent years with ceilings (amounts) assigned to particular objectives and which
is an attachment to the Council Regulation adopted according to a special legislative
procedure (Art. 312(2) of TFEU).

Therefore, MFFs have a cyclical nature - they are adopted every seven years (al-
though TFEU sets a minimal 5-year period) and the EU objectives and tasks which
are to be financed are determined depending on the key priorities for the function-
ing of the Union in the projection period. It is important that the frameworks do
not replace the Union’s subsequent annual budgets, since the latter specify general
amounts included in multiannual frameworks and at the same time allow making
real expenditure. Therefore, every year a budgetary procedure must be started to
adopt the annual EU budget, which is made by the Council and the European Parlia-
ment [Tyniewicki 2014, pp. 40-41]. Because of this reason, the funds included in the
MFFs have a budgetary character.

Due to the fact that the effects of COVID-19 for the Member States have been
significant and diverse, in 2020 EC presented an amendment to the MFF draft for
2021-2027 and precisely to its priorities. It was justified by presenting by the Com-
mission a kind of recovery plan for Europe after the pandemic, and it generally con-
cerned recovery and strengthening of the Union’s economy. At the same time, the
Commission proposed establishing EURI, also called “Next Generation EU”, as an
additional and temporary instrument®. Its role is to financially strengthen the EU
budget by obtaining debt funds on financial markets which then will be allocated to
the Member States, similarly as budgetary funds, to implement particular projects
within priorities resulting from MFFs. As the Commission indicated, it was about
creating a financial package to eliminate the effects of the pandemic and to restore the
economy of total value EUR 1 824 bn in 2018 prices (EUR 2 018 bn in 2021 prices),
and within MFF the financial envelope amounts to EUR 1 1074 bn in 2018 prices
(EUR 1 211 bn in 2021 prices) and from EURI is to be obtained EUR 750 bn in 2018
prices (EUR 806, 9 bn in 2021 prices)’.

The above proposals were accepted by the Council by adopting Regulation No.
2020/2093 of 17 December 2020 laying down Multiannual Financial Framework for
the years 2021-2027 and Regulation N.o 2020/2094 of 14 December 2020 establish-
ing a European Union Recovery Instrument to support the recovery in the aftermath
of the COVID-19 crisis.

6 See more: Communication from the Commission to the European Parliament, the European
Council, the Council, the European Economic and Social Committee and the Committee of the
Regions (COM/2020/442 final of 27.05.2020).

7 See more: European Commission, Directorate-General for Budget (2021), The EU’s 2021-2027
long-term budget and NextGenerationEU: facts and figures, Publications Office of the European
Union, Luxembourg, https://data.europa.eu/doi/10.2761/808559, p. 6. Amounts arising from
MFF and EURI are subject to annual growth according to deflator of 2% per year.
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Having regard to the legal and financial context, EURI in comparison to MFFs
and EU annual budgets has a special nature. The financial structure of this instru-
ment was precisely regulated in the Council Decision No. 2020/2053 of 14 December
2020 on the system of own resources of the EU. Pursuant to Art. 5(1) of this decision
the Commission is empowered on behalf of the Union to borrow funds on the capital
market, especially by issuing bonds, up to the amount of EUR 750 bn. It needs to be
indicated here that the Recovery and Resilience Facility (RRF) is the biggest compo-
nent of EURI and according to the Regulation of the European Parliament and the
Council No. 2021/241 of 12 February 2021 its role is to finance six fields of the EU
policy: green transition; digital transformation; smart, sustainable and inclusive eco-
nomic growth; social and territorial cohesion; health, and economic, social and in-
stitutional resilience; policies for the next generation, children and the youth. Under
RRF will be accumulated EUR 672.5 bn in 2018 prices (EUR 723.8 bn in 2021 prices).

The manner of obtaining funds to EURI undoubtedly indicates that they will
mainly be of debt nature, provided that they will be used “solely to address the con-
sequences of COVID-19 crisis”, and the Commission will manage the borrowing till
2026. Next, the borrowing will be transformed to the Member States to implement
particular programmes, where EUR 360 bn will be in the form of loans (the loan part
of EURI), and EUR 390 bn as grants (the grant part of EURI). In the quoted provision
of Art. 5 of the Council Decision No. 2020/2053 also the repayment rules of the funds
borrowed by the EC were regulated. Namely, the funds transferred as grants and the
related interest will be repaid by the Union expenditure and the part of the borrow-
ing which will be transferred as loans will be repaid from the reimbursement of these
loans made by the Member States. At the same time, Art. 6 of the Council Decision
introduces security to repay the borrowing made by the Commission. In particular, it
consists in increasing by 0.6% the ceiling of own resources, and thus the value of the
revenues transferred by the Member States to the EU budget. Therefore, it is they who
will bear the real burden of the liabilities incurred by the EU. Of course, these addi-
tional resources may not be used to cover any other liabilities of the Union.

Despite the important aims which may be financed from the EURI funds, its le-
gal structure raises two key questions of legal nature.

Firstly, the funds obtained from the borrowing do supplement the financing of
tasks and programmes determined in MFF for 2021-2027, and thus in the EU annual
budgets, however as revenues they are outside the structure of these frameworks and
budgets. They will not be strictly budgetary and therefore they will not be subject
to the annual budgetary procedure implemented jointly by the European Parliament
and the Council on the basis of Art. 314 of TFEU. The grant part of the Instrument,
discussed above, will be subject to this procedure when it will be repaid as budget ex-
penditure.

The above manner of financial transfers within EURI causes a situation in which
there is, at least at the time of borrowing by the Commission, a kind of debudgetisa-
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tion, which means that funds earmarked to finance the Union’s tasks and programmes
remain outside MFF and the Union’s budget. This raises doubts in the context of com-
pliance with Art. 311 and Art. 312 of TFEU which indicate the principle of concen-
tration of revenue obtained by the Union within multiannual frameworks and annual
budgets. Moreover, in the light of Art. 311 of TFEU, the EU objectives and policies
should be wholly financed from own resources, i.e. from the revenues allocated by
the Member States. These legal doubts may be justified by the extraordinary charac-
ter of the EURI funds, which are obtained to support the recovery in the aftermath
of COVID-19 pandemic and they do not constitute budgetary revenues. However, it
must not be forgotten that they serve to finance EU policies.

Second concern relates to the issue of the possibility to incur debt by the EU to
implement its tasks. Art. 311 of TFEU, quoted above, introduced the principle of the
total funding of the Union’s budget from the obtained revenues, i.e. by the system of
own resources. The consequence of this regulation is the obligation to balance reve-
nues and expenditure sides of the Union’s budget in such a sense that the existence of
a budget deficit and its financing from debt instruments is prohibited. This thesis is
justified in Art. 17(1) of the Regulation of the European Parliament and the Council
No. 2018/1046 of 18 July 2018. From the provisions of Art. 17(1) arises the principle
of balance, and from Art. 17(2) - prohibition to raise loans within the budget by the
Union or its bodies.

When relating the above regulations to EURI funds it may be stated that directly
they do not constitute neither budgetary revenues, nor are they included in the Un-
ion’s budget when they are obtained. Therefore, it may appear that there is no vio-
lation of the principle of balance and financing expenditure with debt. It is not so
obvious when taking into consideration the fact that debt generated and constituting
a grant part of EURI will be financed from the budget expenditure. This mechanism
raises suspicion about indirect debt reimbursement of the EU expenses but without
an official nominal budget deficit. If it is assumed that the tasks connected with miti-
gating COVID-19 are to be financed directly from the budget, i.e. are on the expend-
iture side, what relates to the grant part of EURI, then, in such a case, would not there
be a negative balance in the budget which is legally inadmissible? Taking into consid-
eration all these doubts, one basic question may be formulated: does the presented
mechanism of obtaining and repaying borrowings within EURI lead to the violation
of Art. 311 and Art. 312 of TFEU, and in particular does it indirectly and covertly
allow the financing of the EU budget expenditure from debt sources? This problem
needs deeper legal analysis, exceeding the aims and framework of this paper, and will
certainly be a subject matter of a separate elaboration.
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Conclusion

On the basis of the content of this paper, it needs to be stated that the Union eco-
nomic policy is characterised by a specific nature in relation to a classic form of eco-
nomic policy implemented by the states. This specific nature consists mainly in the
need to coordinate the economic policy of the Union, since many “actors” participate
in it., i.e. the Union as an autonomous international organisation and its Member
States. This also expresses its complicated nature, because it requires managing con-
tradictory interests and achieving compromise. This causes situations when particu-
lar decisions cannot be made quickly in order to be more effective and efficient.

Having regard to this nature of the EU economic policy, the initiative proposed
by the EC to eliminate the effects of COVID-19 should be assessed positively, the
more so that the Member States achieved compromise in this scope. As a result, par-
ticular investment programmes to develop the EU and strengthen its economy have
been covered by the EU legal regulations and therefore may be implemented. How-
ever, not all adopted solutions may be unambiguously evaluated positively in the le-
gal context. The mechanism of obtaining loans and their repayment within EURI
raises doubts regarding their compliance with the Treaty provisions. This especially
concerns the situation in which a part of the obtained funds remains outside MFF
and the EU budget as well as the issue of debt financing of the Union activity, which
should not take place in the light of the TFEU regulations.
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that democracy has not enough fiscal discipline because the citizens’ representatives are chosen in the
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Introduction

The contemporary democracies struggle with the excessive public deficits, that,
if not recompensed by the surpluses in the following years, leads in consequence to
the extensive public debt accumulation. James Buchanan and Richard Wagner have
already described this phenomenon in their book with a perfectly ambiguous title
Democracy in Deficit [Buchanan, Wagner 1997], as they note that democracy has not
enough fiscal discipline because the citizens’ representatives are chosen in the elec-
tion and they take the budgetary decisions seeking the re-election. The fiscal illusion
theory, developed in this way may thus suggest the existence of a positive relationship
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between the democracy’s quality and the public debt level reflecting the long-lasting
consequences of budgetary decisions of policy-makers.

Even if the scholars have explored the question of the influence of the democracy
on the public debt, none of them analyzed five dimensions of democracy, i.e., elec-
toral, liberal, participatory, deliberative, and egalitarian, especially in the European,
comparative context.

The studies makes a scientific bridge between the public management, more pre-
cisely the public financial management as it concentrates on the ways of ensuring
public finance sustainability going beyond traditional economic or legal analysis, and
the public administration focusing on the consequences of functioning of the demo-
cratic systems.

Although the issues of public debt are on the borderline of economic and politi-
cal sciences, the analysis presented in the article are crucial for the functioning of po-
litical system as it allows to determine the impact of the democratic system on public
finances, as the stability and security of each country depends on the sustainability of
the public finance.

The article comprises five sections. The first section provides a theoretical and
empirical background for understanding the reasons of the public debt and strategies
to public debt reduction. Second, we present the research design, i.e., the research
hypothesis, the variables” operationalization, and data. Third, we present empirical
results of the impact the democracy indices on the public debt. Fourth, we interpret
and discuss the linear regression models. Our conclusion provides some general pol-
icy implications and set the direction of the further research.

Public Debt - Reasons of Public Debt and Strategies to Public Debt
Reduction

In the literature among the most classic reasons of public debt scholars mention:
the occurrence in subsequent periods of the budget deficit, which is covered by state
borrowing; increase in public expenditures as a result of wars, natural disasters or
major economic crises; implementation of state policy consisting in increasing pub-
lic expenditures in order to stimulate prosperity; falling into the debt trap; achieving
policy goals through increased redistribution of citizens’ incomes without limiting
other state spending [Danilowska 2008]. Especially serious consequences results
from the financial and economic crises, the last one started in 2007 in United States
and progressively have spread all over the world. Financial crisis in an uncontrolled
way result in declining revenues due to weaker economic conditions and higher ex-
penditures associated with bailout costs [Furceri, Zdzienicka 2013]. Moreover, recent
research show that also the corruption of public officials constitutes important source
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the excessive public expenditure and in consequence of the public debt [Liu, Mikesell
2014, pp. 346-59].

On the other hand, scholars try to find the reasons of public debt in the dem-
ocratic system nature. The link between democracy and public debt has begun to
be recognized in the seventeenth century [Macdonald 2003]. James Buchanan and
Richard Wagner [1977] has also noted that democracies find it difficult to maintain
financial discipline, even if technically the reduction of deficit and the public debt
is not difficult. The lack of political will in this regard is linked to the essence of a
democratic system. The policy-makers are chosen by citizens, so aspiring to take or
maintain power they make expensive political promises and then they pass the laws
allowing them to be re-elected, what often is harmful to the public debt level. Han-
nesson [2015] argues that democracy is better at distributing wealth widely than in
generating it in the first place and he is wondering if it carries within itself the seeds of
its own destruction. This is supported by the public choice theory, espoused by James
Buchanan and Richard Wagner [1977]. According to this theory, called also the fiscal
illusion theory, the politicians, as vote maximizers, tend to propose new government
programs to attract new voters as much as possible, which makes public sector bigger.
They are motivated to fool citizens so that they may attract individuals’ votes with-
out being blamed for the increase in government spending. By designing and ma-
nipulating the fiscal system, the politicians try to make the public underestimate the
costs of public sector goods and services. The greater the extent of these illusion-in-
ducing characteristics of a fiscal system, the greater the size of the government. In
this sense, the fiscal illusion theory transmutes into the theory of democratic failure
[Streeck, Wolfgang 2013]. The above is strictly related to the political business cycles
theory that implies that governments, in order to be re-elected try harder to please
voters immediately before election day [Breton 1974]. As Rognvaldur Hannesson ar-
gues elites are voted into power, or kept in power, by a mostly uninformed electorate
that votes for them in the expectation that they will govern well, which mostly means
high and rising standards of living. When the elites fail to deliver, they are voted out.
But raising taxes is not popular. The temptation to finance an expanding government
sector by increasing debt is therefore strong [Hannesson 2015].

There are different strategies to public debt reduction, having the budgetary and
extra-budgetary character. Starting from the budgetary measures, on the one hand
the financial austerity policy may turn out effective, even if in some situations re-
duction of public expenditure, especially of the investment ones may give the con-
tractionary effect [International Monetary Fund 2012]. Next, the optimal taxation
increases and the appropriate trade-off between minimization of the expected cost of
debt servicing and minimization of budgetary risk seem to be effective [Missale 2002,
pp. 235-265]. Moreover, ensuring balance over the cycle or eliminating foreign pub-
lic debt are considered as effective strategies to public debt reduction [Makin, Pearce
2016, pp. 424-440]. To achieve the satisfactory results in the above fields different
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types of fiscal rules are introduced all over the world. Fiscal rules typically are defined
as the numerical or procedural restrictions on the preparation, approval, and imple-
mentation of public budgets [Corbacho, Ter-Minssian 2013]. These rules cover sum-
mary fiscal indicators, such as the government budget deficit, borrowing, debt, or
major components thereof — expressed as a numerical ceiling or target, in proportion
to the gross domestic product, GDP or being procedural limitations [Kopits, Syman-
sky 1998, Corbacho, Ter-Minassian 2013]. As it results from the research conducted
by the International Monetary Fund, the majority of countries in the world has intro-
duced some kind of fiscal rules [www.imf.org., access as of 10 September 2021], how-
ever only in some of them the fiscal rules are effective. The analysis shows that these
formal constraints on fiscal policy, even at the constitutional level, do not prevent
the excessive debt [Ayuso-i-Casals et al. 2009] or encourage politicians to go around
these regulations [Hagen 1991].

On the other hand, the democracy itself may be seen as a solution to the ex-
cessive public debt accumulation. The relations between public debt and the level of
democracy are widely analyzed in the literature, even if some of the results stay am-
biguous [Feld, Kirchgéssner, 2001, Holland 2016, Stallings, Kaufman 1988, Frieden
1985, Cheru 1989], in some articles being restricted to precious legal analysis but not
supported by quantitative proofs [Schragger 2012], in other scholarships being lim-
ited to single-case analysis [Lindholm 1946, pp. 87-93]; [Chossudovsky, Ladouceur
1994]. Also, contributions based on the statistical methods give ambiguous results,
thus still require more attention. For instance, Gary Anderson [1988] using a simple
model supports the thesis that the external public debt levels will be higher in dicta-
torship. Next, Balkan and Greene [1990] denying the Anderson’s contribution and
using larger, but still limited, sample of countries and the statistical analysis found
little empirical support for the thesis that democracy or autocracy influence foreign
debt [Balkan, Greene 1990] On the other hand, Oatley [2010] provides the statistical
evidences that the autocratic governments accumulated substantially larger foreign
debt relative to their national income than democratic governments. Moreover, the
studies have shown that the direct democracy (financial referendum) contributes to
a reduction of public debt in Switzerland [Feld, Kirchgdssner 2001, pp. 347-370]. It
has also been proven that the financial referendum in Switzerland contributes to re-
duction of public debt by limiting by the citizens the growth of social spending, as
citizens deciding on public money (in fact on taxes that they pay) are much more eco-
nomical in that regard than the political elites [Kriesi, Trechsel 2008]. In contrast to
these Swiss experiences, the evidences from German municipalities suggest that that
direct democracy causes an expansion of local government expenditure [Asatryan
2016].
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Research Design

The theoretical considerations presented above lead us to formulate the follow-
ing research question: Is democratic system harmful for public finance? To formulate
the hypothesis, we need to operationalize the democratic system and the threat for
public finance.

Democracy is often identified with the representative (electoral) democracy that
is a form of rule by professional politicians and government officials over the citi-
zens, in which some of those rulers are periodically changed by the mechanism of
election [Hirst 1988]. To prevent popular tyranny, the rule by the majority should
be moderated and checked by special mechanisms and institutions of the liberal de-
mocracy [Nieuwenburg 2014, pp. 374-82]. However, dissatisfied with the limits of
representative democracy, scholars have pursued democratizing reforms in a host
of extra-electoral realms such as public budgeting, service provision, planning, and
policy implementation [Fischer 2009]. These claims result in the participatory and
deliberative forms of democracy. Moreover, as Carole Pateman, clarified in 2012 in
American Political Science Association Presidential Address deliberative and partic-
ipatory forums can deepen an already democratic process, but they are unlikely to
democratize a broader polity defined by profound inequalities of power [Dahl, Soss
2014]. Thus, the egalitarian democracy should also be in mind.

These theoretical considerations are coherent with the V-Dem data’, as they
compose of 5 democracy indices. As it results from table 1, each democracy indices
comprises apart the component resulting from its name (i.e., electoral, liberal, partic-
ipatory, deliberative, and egalitarian) also the electoral democracy index. This is dou-
bly important for our research, as first, none of political system should be considered
as democratic if the electoral mechanisms were not implemented, second these de-
mocracy indices enable to analyze the relationships between the public debt and the
democracy variables with emphasis placed on its various aspects.

In consequence as electoral citizens’ rights are the core of the democracy and the
theory of democratic failure directly refers to them to operationalize the democratic
system, we use the electoral democracy as the basis democracy variable. Moreover,
in order to not lose sight from the variety of democracy, our research uses 4 supple-
mentary democracy variables, i.e., liberal, participatory, deliberative, and egalitarian
democracy indices.

Next, to operationalize the threat for public finance, let’s note that there are four
basic parameters characterizing the state of public finances of each country, i.e., pub-
lic revenue, public expenditure, public balance (surplus or deficit), and public debt.
All these parameters can be expressed in the national currency of a given country,

1 In our analysis, we do not use The Economist Intelligence Unit (2016) data, as they cover smaller
number of countries and years than V-Dem data.
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or for comparative purposes, in relation to the GDP of a given country. All these pa-
rameters are interrelated, as the public balance is defined as the negative difference
between the public revenue and the public expenditure in a given year, and the accu-
mulation of public deficits of consecutive years leads to the public debt. The level of
public revenue and expenditure, analyzed independently do not pose a threat to the
public finance, but they indicate the quality of citizen’s life of a given country. Only
the negative difference between public revenue and public expenditure, recorded at
the end of the budget year, results in public deficit, that may be harmful to public fi-
nance, but it is not always a case. The public deficit does not automatically threaten
the safety and sustainability of public finances, because in the subsequent year(s) it
may be compensated by the public surplus, provided that the government plans or/
and actually it executes the surplus. Only deficits which have not been repaid regu-
larly, accumulated over many years, result in the formation of the public debt that is
one of the crucial determinants of the public finance sustainability, understood as
the capacity to incur future financial burdens arising from the current debt [Euro-
pean Commission 2012]. Even if current generations of citizens (and voters) may be
pleased by the public debt accumulation used to finance public services, the excessive
indebtedness may be dangerous for future generations. In extreme cases the excessive
level of public debt decides about the undisturbed existence of states. Significant pub-
lic debt was one of the reasons for the bankruptcy of Argentina, the problems thereof
are being compared with the current situation of Greece. Hence, to operationalize the
threat for public finance, we have chosen the public debt variable.

The theory of public choice, transmutes to the theory of democratic failure, sug-
gests that the politicians in democratic systems are not interested in cutting public
expenditure, and in consequence to limit the level of public debt, as they strive to
convince the voters (the citizens) using public funds to re-elect them. That leads us
to treat the particular types of democracy as the independent variables, whereas the
level of public debt as dependent variable.

Taking into consideration that the theory of democratic failure seems to suggest
that the increase of democracy’s quality lead to the increase of public debt level, we
hypothesize as follows:

— H1: In EU and EFTA countries, the public debt level is positively related to

the electoral democracy’ quality;

— H2:In EU and EFTA countries, the public debt level is positively related to

the liberal democracy’ quality;

— H3: In EU and EFTA countries, the public debt level is positively related to

the participatory democracy’ quality;

— H4: In EU and EFTA countries, the public debt level is positively related to

the deliberative democracy’ quality;
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— Hb5: In EU and EFTA countries, the public debt level is positively related to
the egalitarian democracy’ quality.

For the democracy’s variables, we use V-Dem indexes, version 7.1, being the re-
sult of the international research project Variety of Democracy, collected by more
than 2800 experts from all over the world [Coppedge et al. 2017], available at ww-
w.v-dem.net. The V-Dem conceptual scheme recognizes several levels of aggrega-
tion: democracy indices (electoral, liberal, participatory, deliberative, and egalitarian;
two, democracy components (5), subcomponents, and related concepts (46) and in-
dicators (ca. 350). The complementary variables of democracy (i.e., liberal, participa-
tory, deliberative, and egalitarian democracy) include in its construction the electoral
component of democracy [Coppedge et al. 2017] because a state without the electoral
citizens’ right would not be considered as a democratic one. The level of particular
types of democracy was established on the basis of values of particular indices and
indicators (cf. table 1).

Table 1. Variables of Democracies as Used in V-Dem, v. 7.1

Democracy’s

The Main Indices and the Indices’ Indicators
Index

1. Additive electoral index;
2. Multiplicative electoral index:
a) Expanded freedom of expression index (government censorship effort — media, harassment of journal-
ists, media self-censorship, media bias, print/broadcast media critical, print/broadcast media perspectives,
freedom of discussion for men, freedom of discussion for women, freedom of academic and cultural ex-
pression);
b) Freedom of association index (party ban, barriers to parties, opposition parties autonomy, elections mul-
tiparty, civil society organizations (CSO) entry and exit, CSO repression);
Electoral democ- | c¢) Share of population with suffrage (percent of population with suffrage);

racy index d) clean elections index (election management body (EMB) autonomy, EMB capacity, election voter reg-
istry, election vote buying, election other voting irregularities, election government intimidation, election
other electoral violence, election free and fair);
e) Elected officials index (legislature bicameral, lower chamber elected, upper chamber elected, legislature
dominant chamber, head of state (HOS) selection by legislature in practice, HOS appointment in practice,
head of government (HOG) selection by legislature in practice, HOG appointment in practice, HOS ap-
points cabinet in practice, HOG appoints cabinet in practice, HOS dismisses ministers in practice, HOG
dismisses ministers in practice, HOS = HOG?, Chief executive appointment by upper chamber, chief ex-
ecutive appointment by upper chamber explicit approval).

1. Electoral democracy index;

2. Liberal component index:

a) Equality before the law and individual liberty index (rigorous and impartial public administration, trans-
parent laws with predictable enforcement, access to justice for men, access to justice for women, property
rights for men, property rights for women, freedom from torture, freedom from political killings, freedom
from forced labor for men, freedom from forced labor for women, freedom of religion, freedom of foreign
movement, freedom of domestic movement for men, freedom of domestic movement for women);

b) Judicial constraints on the executive index (executive respects constitution, compliance with judiciary,
compliance with high court, high court independence, lower court independence);

c) Legislative constraints on the executive index (legislature questions officials in practice, executive over-
sight, legislature investigates in practice, legislature opposition parties).

Liberal democracy
index
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1. Electoral democracy index;

2. Participatory component index:

a) Civil society participation index (candidate selection national/local, CSO consultation, CSO participa-
tory environment, CSO women’s participation);

b) Direct popular vote index (Initiatives permitted, Initiatives signatures %, initiatives signature-gathering
time limit, initiatives signature-gathering period, initiatives level, initiatives participation threshold, initi-
atives approval threshold, initiatives administrative threshold, initiatives supermajority, occurrence of cit-
izen-initiative this year, referendums permitted, referendums signatures, referendums signature-gathering
period, referendums participation threshold, referendums approval threshold, referendums supermajority,
referendums administrative threshold, occurrence of referendum this year, plebiscite permitted, plebiscite
participation threshold, plebiscite approval threshold, plebiscite supermajority, plebiscite administrative
threshold, occurrence of plebiscite this year, constitutional changes popular vote, obligatory referendum
participation threshold, obligatory referendum approval threshold, obligatory referendum supermajority,
obligatory referendum administrative threshold, occurrence of obligatory referendum this year, obligatory
referendum credible threat, popular referendum credible threat, plebiscite credible threat);

¢) Local government index (local government elected, local offices relative power, local government ex-
ists);

d) Regional government index (regional government elected, regional offices relative power, regional gov-
ernment exists).

Participatory de-
mocracy index

1. Electoral democracy index;
2. Deliberative component index (reasoned justification, common good, respect counterarguments, range
of consultation, engaged society).

Deliberative de-
mocracy index

1. Electoral democracy index;
2. Egalitarian component index:
a) Equal protection index (social class equality in respect for civil liberties, social group equality in respect
Egalitarian democ- | for civil liberties, weaker civil liberties population);

racy index b) Equal access index (power distributed by gender, power distributed by socioeconomic position, power
distributed by the social group);
c) Equal distribution of resources (means-tested vs. universalistic, encompassingness, educational equal-
ity, health equality).

Source: For the public debt variable, the article uses the data of the International Monetary Fund [www.imf.
org., access as of 10 September 2021] available at www.imf.org. The public debt level is presented in the rela-
tion to gross domestic product (GDP) of each country.

As, in the literature, as far as we know, there is no comparative research con-
cerning Europe in the selected research area and the research problem refers to the
democratic countries, whereas some European countries are not democratic, our
research covers only European Union (EU) and European Free Trade Association
(EFTA) countries. All of them adhere to relatively coherent, even if not uniform, sys-
tem of democratic and economic values, as the economic cooperation has been at
the core of both international organizations. Some of the countries currently belong-
ing to the EU previously were members of EFTA but with time they have withdrawn
from EFTA, selecting membership in a competitive organization aiming at far greater
economic integration, i.e., European Economic Community (ECC) that with time
evolved into the EU. Our analysis covers 29 countries, as 3 smallest members of these
organizations were excluded from the analysis because of non-availability of the pub-
lic data (cf. table 2).
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Table 2. EU and EFTA Countries analyzed in the Article

International Organization Member States
Austria (AT), Belgium (BE), Cyprus (CY), Estonia (EE), Finland (FI),
France (FR), Germany (DE), Greece (EL), Ireland ((IE), Italy (IT), Latvia
EU Members of | (LV), Lithuania (LT), Netherlands (NL), Portugal (PT), Slovakia (SK), Slo-
Eurozone (€) venia (SI), Spain (ES).
The last Eurozone country, i.e., Malta (MA) were excluded from the anal-
European .
. ysis.
Union (EU) : ; :
Bulgaria (BG), Czech Republic (CZ), Denmark (DK), Croatia (HR), Hun-
EU Members out- ﬁirn}; Egg;, Poland (PL), Romania (RO), Sweden (SE), and United King-
side of Eurozone The last country of EU, i.e., Luxemburg (LU) was excluded from the anal-
ysis.”
European Free Trade Association Switzerland (CH), IS (Island), and NO (Norway). the last EFTA country,
countries (EFTA) i.e., Lichtenstein (LI) was excluded from the analysis.

* DE and UK, when adhered to EU have negotiated the opt-out clause that enables them not to enter to
Eurozone; UK as a result of referendum from 2016 is currently in the process of leaving EU (Brexit). The
remaining countries, when signing their adhesion treaties have taken responsibility to meet the Maastricht
(convergence) criteria required to adopt common currency (Euro) even if in Czech Republic, Hungary, and
Poland, are 3 out of 10 countries that adhered to EU in 2004 and still the national governments have not
taken sufficient actions to realize the commitment.

The analysis generally covers the period 1990-2015 with the exception of single
missing data (tables 3-5 indicates the information on number of observations N).
Even if some of the EU and EFTA countries are classified not as full democracies but
as “flawed democracies” [Economist Intelligence Unit 2016], the data on the qual-
ity of particular types of democracy (i.e., electoral, liberal, participatory, deliberative,
egalitarian) are not differentiated significantly, although some outliers exist (cf. fig-
ures 1 to 5).

Figure 1. Electoral Democracy in EU and EFTA Countries
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Figure 2. Liberal Democracy in EU and EFTA Countries
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Figure 3. Participatory Democracy in EU and EFTA Countries
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Figure 4. Deliberative Democracy in EU and EFTA Countries
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Figure 5. Egalitarian Democracy in EU and EFTA Countries
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In contrast to the democracy quality, the public debt level varies importantly
in particular countries and years. For illustration we present (cf. figure 6) the public
debt levels in 1995, i.e., in normal economic times, in 2005, i.e., just before the last fi-
nancial crisis, and in 2015, when, although the crisis has ended, its influence on pub-
lic finance is perceptible, especially in countries that were not able to introduce the
effective fiscal rules to make reduce the public debt level.

Figure 6. Public Debt in EU and EFTA Countries
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Results

As it results from the Table 2, presenting the descriptive statistics of the inde-
pendent and dependent variables, among the particular types of democracy, the elec-
toral democracy has the highest mean, whereas the participatory democracy has the
lowest one, that suggests that the EU and EFTA countries have better achievements
in the representative (indirect) democracy than in the participatory (direct) one.

Table 3. Descriptive Statistics: Democracy’ Indices and Public Debt, 1990-2015

Variable ‘ Mean ‘ SD Min. ‘ Max.

Independent Variables

Electoral .854 .076 393 947
Liberal 780 .106 219 916
Participatory .586 .078 207 814
Deliberative 748 132 118 913
Egalitarian 767 .096 .306 .890

Dependent Variable

Public Debt ‘ 56.406 ‘ 32.583 ‘ 1.027 289.554

Concerning the minimal and maximal values, among the analyzed countries, on
the one hand, the lowest level of the electoral democracy and of the liberal democ-
racy was in HR (1994), the highest one in UK (2012), regarding the participatory
democracy the lowest one was in RO (1990), the highest one was in PT (2009), re-
garding the deliberative democracy the lowest was in HR (1994), the highest one was
in CH (2011), regarding the egalitarian democracy the lowest one was in Romania
(1990), the highest one was in DE (2012). On the other hand, the public debt was the
lowest in RO (1990) and the highest one in BG (1993).

To test the hypothesis on the impact of the democracy’s indices on the public
debt we have constructed the linear regression models. In the table 4, presenting the
results, the statistically significant results are bold. The analysis of the significance
of the structural parameters of the models was aimed at determining which varia-
bles significantly differ from zero, and thus significantly affect the dependent varia-
ble. Next, four null hypothesis were tested to check the assumptions of the classical
ordinary least squares theory (OLS).
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Table 4. Impact of Democracy’s Indices on the Public Debt in EU and EFTA Countries,

1990-2015
AT (€) BE (€) BG CH CY (€) cz DE (€) DK EE (€) EL (€)
Electoral De- -1141.48 4172.02 -5430.14 2308.70 -707.18 533.63 -711.74 -3798.56 | 613.48 *** 103.99
mocracy * o ** e (-913) (.654) (-.404) (-.994) (3.528) (.065)
) (-2.053) | (2.224) | (-2.353) | (4.271)
Liberal 683.23 -5085.69 -720.95 743.59 574.40 -436.3 -2531.41 2451.67 -200.02 491.05
Democrac ek il (-378) i (1.269) (-.853) ek (.687) (-1.134) (.456)
Y (3.846) | (5.360) (2.442) (-2.937)
. 192.96 1479.60 -574.43 -194.96 -364.20 363.22 3570.01 2193.61 -61.18* 165.17
Participatory .
Democrac b (1.086) | (-315) | (-1.060) | (-1.065) ok (1.469) (573) (-1.766) (.838)
Y (2.169) (7.199)
. . 178.62 -356.94 2511.69 -3177.40 -591.26 -100.48 -1539.01 -108.08 15.49 887.20 ***
Dellberatlve ks ekt ks fekk ks
Democracy (-239) (-1.649) (-.144) (475) (3.914)
(3.203) (3.122) | (-5.991) | (-3.984) (-5.667)
Egalitarian -181.51 210.75 3214.49 283.49 821.91 -509.50 2148.80 -1012.17 -182.35 -2094.65
Dﬁmacm (-713) (.693) (1.075) | (1.097) | (1.656) | (-985) ok (-435) (-1.663) *
Y (4.666) (-1,997)
R 8242 7720 .6890 9117 .8289 .8357 8371 1352 L6753 .8788
HO: heterosce- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-rejected
dasticity does jected jected jected jected jected jected jected jected jected
not occur
HO: linearity Not-re- Not-re- Not-re- Rejected Not-re- Rejected | Rejected Not-re- Not-re- Rejected
of the model jected jected jected jected jected jected
HO: normal Not-re- Not-re- Rejected Not-re- Not-re- Rejected Not-re- Not-re- Not-re- Rejected
distribution jected jected jected jected jected jected jected
HO: autocor- Rejected Not-re- Not-re- Rejected | Rejected Not-re- Not-re- Rejected Not-re- Not-rejected
relation of jected jected jected jected jected
the first order
does not occur
HO: arch effect Not-re- Not-re- Not-re- Not-re- Not-re- Rejected Not-re- Rejected Not-re- Not-rejected
does not occur jected jected jected jected jected jected jected
N 26 26 23 22 26 23 26 25 21 26

t-statistics in parentheses *p < .05; **p < .01; **p <.001.

Table 4. Impact of Democracy Indices on the Public Debt in EU and EFTA Countries,
1990-2015 (Continuation)

ES(€) FI(§ FR(E€)  HR HU IE (€) IS IT€) LTE LV(E)
Electoral 283;1;3 b 2308 '19*03‘3 T 21627 '226*4'91 5933;11 369747 291686 -1479.44 5*5,;92
Demoeracy  q oy (2D g (L0 eee qag (T83) (144D (1222) e
Liberal 44349 23260 VEIZS3 04403 65393 PO 510632 130224 86885 99.48
Democracy  (1207)  (-243)  gp00 (902)  (-865) g0 (1303)  (1536) (725 (630)
ﬂf‘r;‘icipa' (138695 963.93 1371 BETL 13405 ag00 o050 72370 75401 4T
Democracy 929 (539 GO oo gge (1166 (653)  (1420)  (1468) 4 oo
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538.83 112.07
Deliberative  -23424  -285.51 -101.63 86.37 185.31 . -117.49 1.77 -171.55 o
Democracy  (-1.005) (-1.428) (-0.424) (1.290)  (1.125) (1.813) (-.355) (.007)  (-1.038)  (2.730)

597.61 3042.49

Egalitarian '872‘27 85.99 i '453;38 1215.42 '3%1,;35 i 22?3'14 29691  -158.24
Democracy 1.757) (:228) (3.545) (3363) (1.707) (-3.516) (3.053) (2.410) (-.836) (-.473)
R? 7034 A517 .8578 9117 5134 7307 .6494 .2949 .3808 .8838
HO: heter-
oscedastic- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re-
ity does not jected jected jected jected jected jected jected jected jected jected
occur
HO: linearity Not-r
of the model Rejected Rejected Rejected Rejected j&:ctez Rejected Rejected Rejected Rejected  Rejected
HO: normal Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re-
distribution jected jected jected jected jected jected jected jected jected jected
HO: auto-
correlation Not-re-
of the first Rejected Rejected Rejected ccted Rejected Rejected Rejected Rejected Rejected Rejected
order does J
not occur
HO: arch ef- . . Not-re-  Not-re-  Not-re-  Not-re-  Not-re-  Not-re-  Not-re-  Not-re-
fect does not Rejected Rejected . . . . . . . .
oceur jected jected jected jected jected jected jected jected
N 26 26 26 22 24 26 26 26 22 22

t-statistics in parentheses *p < .05; *p <.01; **p <.001.

Table 4. Impact of Democracy Indices on the Public Debt in EU and EFTA Countries, 1990—

2015 (Continuation)
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NL (€) NO PL PT (€) RO SE SI(€) SK (€) UK
1836.83 8679.59  -708.15 1774.59
Electoral De- ST 483674 1007.80 Hx *x 2689.42 * 34178 -342.75
mocracy @ron  CO06) (T3 @604 (2594 () (L769)  (A83)  (-2740)
-713.51
Liberal -878.00  -90.86 * 2363.07 3724 -305645  21.13 244.60 1916,;86
Democracy  (-1217)  (-030)  (-1.749)  (-1.443)  (-384)  (-1.501)  (.043) 765 5 176)
-1731.38 -546.81

Participatory ~ -289.59  -597.98  -63.68 -5.71 182.84 * -17.52 ok -797.42
Democracy  (-1455)  (-308)  (~131)  (-050)  (1.556)  (-1.980)  (-031)  (-2.136) (-1.598)
899.81 175.27 -541.49

Deliberative  357.03 753224  173.42 sk 3224 -1093.86 * 8.92 sk
Democracy (1213)  (1.183)  (1.642)  (3.710)  (354)  (-1.700)  (1.833)  (.080)  (-3.804)
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-2253.53 -6352.14  985.53 1687.22 -1825.61 453.97
Egalitarian e -1402.12  -432.62 i o e wan i -148.58
Democracy (-4.266) (-.126) (-.436) (-3.497) (2.393) (4.417) (3.651) (2.215) (-.576)
R? 7928 1663 3667 .6895 7341 .6723 7614 5559 6727
I;gs t}ilceittemd?)cees- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Not-re-
¥ jected jected jected jected jected jected jected jected jected
not occur
HO: linearity of
Not-re- Not-re- . . Not-re- . Not-re- . .
the model jected jected Rejected  Rejected jected Rejected jected Rejected  Rejected
HO: normal Not-re- Not-re- Not-re- Not-re- Not-re- Not-re- Reiccted Not-re- Not-re-
distribution jected jected jected jected jected jected J jected jected
HO: autocor-
relation of the Not-re- . . . . . . Not-re- .
first order does jected Rejected  Rejected  Rejected  Rejected  Rejected  Rejected jected Rejected
not occur
HO: arch effect  Not-re- . . . Not-re- . Not-re- Not-re- Not-re-
does not occur jected Rejected  Rejected  Rejected jected Rejected jected jected jected
N 26 26 26 26 26 25 23 22 26

t-statistics in parentheses *p < .05; **p < .01; ***p < .001.

Discussion of the results

Discussing the analysis of the linear regression models, first, let’s note the aver-
age value of the coefficient of determination (R?) that assesses the degree of explana-
tion of the variance of the model’s explanatory variable (the public debt variable) in
29 countries is 0.6552. It means that 65.52% of the total variance of the debt variable
in the 29 examined countries was explained by the democracy variables. However,
there are some countries (AT, CH, CY, CZ, DE, EL, FR, HR, LV) where the results are
even more satisfying, as R? is above 0.8.

Second, analyzing the significance of the individual democracy’s parameters ex-
plaining the variance of public debt level, we observe that the parameters have the
positive or the negative sign. The positive sign suggests that with the increase of the
democracy quality the public debt increases and with the decrease of the democracy
quality the public debt decreases, that is coherent with the democratic failure theory.
In turn, the negative sign means that with the increase of the democracy quality the
public debt decreases and with the decrease of the democracy quality the public debt
increases. As it results from table 5, the study revealed twice more positively statisti-
cally significant relationships than the negative ones.
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Table 5. The EU and EFTA Countries with Statistically Significant Positive and Negative
Relationship between Public Debt and Democracy’s Indices

Democracy Indices Positive relationship Negative relationship
Electoral 7 countries: BE, CH, EE, ES, IE, 6 countries: AT, BG, FR, HU, LV,
SI, NL RO.
Liberal 4 countries: AT, CH, FR, UK 4 countries: BE, DE, IE, PL
Participatory 5 countries: AT, CZ, HR, HU, LV 3 countries: EE, SE, SK
Deliberative 9 countries: AT, BG, EL, IE, LV, SI, 3 countries: CH, CY, DE
PT, UK
Egalitarian 7 countries: DE, FR, IS, IT, RO, 7 countries : EL, ES, HR, IE, NL,
SE, SK PT, SI
Total 39 20

Discussing the results of testing the null hypothesis, first let’s note that in any
country in the analyzed time frame there was no ground to reject the hypothesis
about the non-existence of heteroscedasticity of models, what means that the vari-
ance of the random component is homogenous (there are no outliers), the random
component is homoscedastic and meets the assumptions of the classical ordinary
least squares theory (OLS).

Second, in the analyzed period, the null hypothesis concerning linearity of the
model based on squares of explanatory variables was rejected at the significance level
of 5% (0.05) in favor of non-linearity in 18 out of 29 countries (in 62.1% of cases)
what can be argued by the high dynamics of phenomena in particular countries
(changes in the public deficit, type of economy, fiscal and monetary policies, etc.). On
the other hand, the use of the linear analytical form of the model, which is proposed
by OLS, may be a cause of its weakness for use on real data.

Third, in the case of testing the normal distribution, only in 4 countries (in 2
countries from the Eurozone and 2 from outside the zone), the null hypothesis of
the normality of the random component was rejected, what is consistent with the as-
sumptions of the OLS.

Fourth, when studying the occurrence of the autocorrelation of the random
component of the first order, the relationship between long-term observations (in
our study for one year) was checked. In the case of 19 countries (i.e., in 65.5% of
countries, of which 11 from the Eurozone), the hypothesis of the lack of autocorrela-
tion was rejected, which means that in these states there is a connection between ob-
servations about one year away. This result is logically consistent as the political and
financial situation in a particular time is not shaped each year anew but partially re-
sults from the previous year.
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Fifth, the heterogeneity of the residual variance can result from many reasons.
One of them is the emergence of a sub-period in the examined period with a clearly
increased variability of the process, so the causes appearing in the model may not
accurately describe this variability. Such a variation of the residual process can be
described by an additional equation called the model or the effect of autoregressive
conditional heteroscedasticity (ARCH). The obtained results indicate that in 8 coun-
tries (including 3 from the Eurozone), the hypothesis that the ARCH effect was re-
jected. This means that there is the autoregressive variability of conditional variance
and there is a need to estimate parameters of the model using a method other than
classic OLS (e.g., weighted ordinary least squares). The future research may also be
extended to the study of the autocorrelation of higher order and the study of the pa-
rameter stability and the order of model integration.

Conclusion

The study confirmed that there is a relation between the democracy quality and
the public debt and, however not always, not in case of every democracy indices, and
not in every EU and EFTA state. These results lead to the following final observations
related to the public choice theory, where it transmutes into the democratic failure
theory.

First, there are countries where the change of the democracy quality is related
to the change of the public debt level but also there are countries where these re-
lationships do not appear that may suggest that in these cases the theory of demo-
cratic failure may not apply. The other explanation may be that the nature itself and
the existence of the democratic system influences on the public debt accumulation,
however, the increase or the decrease of democracy level not necessarily must be sta-
tistically significant related to the change of public debt level.

Second, if our research seems to confirm the democratic failure theory in cases
of countries where, in the regression model at least 1 out of 5 democracy indices has
statistically significant results with the positive sign, it is not the cases of has statisti-
cally significant results with the negative sign. As in the second case, the research pro-
vide evidences that the democratic systems are not doomed to be harmful to public
finance, as the fiscal illusion theory may suggest, as in particular situations the public
debt may decrease with the increase of democracy.

In consequence, the democratic system is capable to ensure the stability and sus-
tainability of public finance, as the public debt level depends not only from the demo-
cratic institutions and mechanism but also on the responsible attitude of the political
decision-makers (government and parliament) for the public finance, and the mech-
anisms of horizontal, vertical, and societal accountability, that in the context of the
public debt takes form of the financial accountability.
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The scholarship, contrary to the existing literature, indicates the concrete Euro-
pean countries, where the financial accountability effectively is shaped by the charac-
teristics of the democratic system, indicating the components thereof that have the
special role in that. The adopted research design can be applied to the other conti-
nents, also taking into consideration the non-democratic countries.

Furthermore, the determination of the concrete factors shaping the financial
accountability requires the particular countries’ context analysis. However, as the
achieved results refer to the particular period of time, and not only the current coun-
tries’ situation, thus the profound explanation of the achieved results require the fur-
ther econometric and even machine learning methods. For this deeper analysis of the
democracy variables, the V-Dem data of the lower level of aggregation (ca. 350 var-
iables) can be used. That constitutes the most interesting limitation of the study be-
ing simultaneously the most challenging task for the future research of our study, as
it should enable to indicate the ways of using the democratic institutions and mech-
anism to shape the financial accountability of the political decision-makers towards
citizens (voters) for sound public financial management that should be based on the
democratic values.
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